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QUESTIONS PRESENTED 


1. Whether this suit for declaratory and injunctive relief 
brought by two state banks in advance of any consideration 
or decision by the Comptroller of the Currency of the appli- 
cation of a national bank for approval to establish a branch 
bank, is premature. 

2. Whether a preliminary injunction in advance of admin- 
istrative decision is proper if there is no risk of irreparable 
damage, if an effective remedy is available once the admin- 
istrative action becomes final and if there is no reasonable 
probability that, on the merits, the plaintiffs will ultimately 
prevail. 

| 3. Whether state banks have the necessary standing to 
maintain a suit requiring judicial review of an administrative 
decision of the Comptroller. 
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Statutes involved. 
Statement of points 


Argument. 
L. The District Court erred in entertaining appellees’ suit and 
in granting appellees’ motion for a preliminary injunction. _ 

A. The suit is premature and should be dismissed to 
await the administrative decision 

B. There is an adequate remedy open to appellees when 
administrative action becomes final. 

C. Appellees did not establish a reasonable probability 
that, on the merits, they would ultimately prevail_- 

II. Appellees have no standing at any time to question the 
legality of the Comptrollers’ approval of a national bank’s 
application to establish a branch bank 

A. Under the decisions of this Court, appellees have no 
standing to sue. 

B. Neither the National Bank Act nor the Administra- 
tive Procedure Act confer standing upon the ap- 
pellees to obtain judicial review of the Comptroller’s 
decision. 
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Ray M. Grwnex, CoMPrroLier OF THE CURRENCY, APPELLANT 
v. 


CommerciaL State BANK oF ROSEVILLE, ET AL., APPELLEES 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLANT 


JURISDICTIONAL STATEMENT 


By their complaint filed on June 16, 1959 (J.A. 3-10), two 
state banking institutions, the Commercial State Bank of 
Roseville, Michigan and the State Bank of Fraser, Michigan 
seek declaratory and injunctive relief against Ray M. Gidney, 
Comptroller of the Currency. Simultaneously with their com- 
plaint, the plaintiffs moved for a temporary restraining order 
(J.A. 10-14) and a preliminary injunction (J.A. 14-23). A 
temporary restraining order was issued on June 16 by Judge 
Curran (J.A. 24-26) and on July 1, 1959, Judge Youngdahl 
granted plaintiffs’ motion for a preliminary injunction (J.A. 
52) restraining, “until such time as this cause is finally deter- 
mined” (J.A. 52), the Comptroller from issuing a certificate 
approving and authorizing the establishment and operation 
of a branch bank by the Manufacturers National Bank of 
Detroit, Michigan. Since the Comptroller had not approved 
the establishment and operation of the branch bank and had 
not given personal consideration to the matter (J.A. 28), the 
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preliminary injunction was stayed “until such time as ap- 
proval is given” (J.A. 52) to the national bank to establish 
and operate the branch bank. 

This appeal by the Comptroller is from the district court’s 
order of July 1, 1959 granting the motion for a preliminary 
injunction. The jurisdiction of the Court rests upon 28 U.S.C. 
1292(1). The jurisdiction of the district court was apparently 
invoked under the Declaratory Judgment Act, 62 Stat. 964, 
28 U.S.C. 2201. 


STATEMENT OF THE CASE 


1. By the terms of R.S. 5155, as amended, 12 U.S.C. 36(c), 
infra, p. 5, the prior approval of the Comptroller of the Cur- 
rency is required before a national banking association may 
establish and operate new branch offices. In accordance with 
the statute, the Manufacturers National Bank of Detroit, 
Michigan on March 9, 1959 made application to the Comp- 
troller to establish and operate a branch bank at Fourteen Mile 
Road and Gratiot Avenue, Clinton Township, Macomb 
County, Michigan (J.A. 29-30, 35). The proposed location of 
the branch bank is within two and one-half miles of the prin- 
cipal offices of the Commercial State Bank of Roseville and 
the State Bank of Fraser (J.A. 35), state banks organized un- 
der the laws of Michigan (J.A. 4). 

On May 26, 1959, through the Chief National Bank Exam- 
iner for the Seventh Federal Reserve District, the views of the 
Commercial State Bank “regarding the establishment of branch 
banking facilities at the location described” were solicited (J.A. 
29-30). On May 27, 1959, the attorney for the state banks 
filed a protest opposing the national bank’s application and, on 
request, the state banks were granted permission by the Comp- 
troller to present their objections on June 17, 1959 (J.A. 18- 
19). Assurance was given by the Comptroller’s office that no 
action on the application would be taken until the objecting 
banks had presented their objections (J.A. 18-19). At the 
same time, the Comptroller refused the state bank’s request 
that they be given advance notice if the Comptroller intended 
to approve the application (J.A. 20). This request was made 
to enable the state banks “to protect their legal rights” (J.A: 


3 


19) and was denied for the reason that “it is not the policy of 
{the Comptroller’s] office to make advance announcements of 
actions which it proposes to take” (J.A. 20). 

On June 16 the state banks filed their complaint in the dis- 
trict court seeking declaratory and injunctive relief against the 
Comptroller (J.A. 3-10). In particular, they seek (1) a judg- 
ment declaring that the Comptroller is prohibited by 12 US.C. 
36 from issuing to the Manufacturers National Bank of De- 
troit his Certificate approving and authorizing the national 
bank to establish and operate a branch in the location pro- 
posed by the national bank (J.A. 9-10) and (2) a decree en- 
joining the Comptroller from issuing a “Certificate of Author- 
ity or any other evidence of approval and consent, to the 
establishment and operation of a branch bank” in the location 
proposed by the national bank (J.A. 4, 10). Motions for a 
temporary restraining order (J.A. 10-11) and for a preliminary 
injunction (J.A. 14-24) were filed simultaneously with plain- 
tiffs’ complaint. A temporary restraining order, ex parte, was 
issued on June 16 by Judge Curran (J.A. 25-26) with an 
expiration date of June 26 (J.A. 26). 

On June 17, at the previously scheduled conference, the 
Comptroller informed the plaintiffs that so long as the order 
restraining him from issuing a certificate to the national bank 
was outstanding, he would make no determination to approve 
or disapprove the national bank’s application (J.A. 36). 

2. In their complaint for declaratory and injunctive relief 
(J.A. 3-10), plaintiffs allege that approval and certification 
of approval by the Comptroller of the branch application would 
cause them “great and irreparable harm” because of the prox- 
imity of the proposed branch to their offices (J.A. 8-9); they 
allege that the proposed branch is “for the primary purpose of 
diverting and appropriating” a “substential part of the bank- 
ing business and service now performed by plaintiffs” (J.A. 9). 
It is alleged that the Comptroller's approval and certification 
authorizing the establishment and operation of the proposed 
branch is prohibited by R.S. 5155 and by Michigan law which 
is, in effect, incorporated by reference in the federal statute; it 
is further alleged that the issuance by the Comptroller of his 
certificate to the national bank “will confer upon said Bank 
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conclusive legal authority to establish and operate a branch” 
and that “under the precedent of prior judicial decisions the 
plaintiffs may not challenge the validity of the said certificate 
in a proceeding against the said Bank and that plaintiffs have 
no adequate remedy at law” (J.A. 8). 

Plaintiffs’ motion for a preliminary injunction (J.A. 14-23) 
contains allegations similar to those set out in the complaint 
including the allegation that issuance of the Comptroller’s 
certificate would constitute conclusive legal authority to estab- 
lish and operate the proposed branch and that such action 
could not be challenged in any subsequent proceeding (J.A. 
17). Therefore, because the issuance of the certificate would 
allegedly result in extensive and irreparable damage to plain- 
tiffs (J.A. 17), they requested the issuance of a preliminary in- 
junction restraining the Comptroller from issuing his certifi- 
cate pending a hearing and determination of the complaint. 

On June 23, the Comptroller filed a motion to dismiss the 
complaint or for summary judgment (J.A. 27), inter alia, on 
the grounds that the suit is premature and that the plaintiffs 
lack standing to sue (J.A. 27). The motion was accompanied 
by the Comptroller’s affidavit in which he states that he has 
not given personal consideration to the national bank’s ap- 
plication for approval to establish the branch; that he has not 
reached any conclusion as to whether the branch, if approved, 
may legally be established and operated nor whether in the 
exercise of his discretion he should approve or disapprove of 
this branch. Finally he states that he has not threatened to 
approve or disapprove the branch and since he has not con- 
sidered the application there is no basis for any conclusion 
that he is about to act in an unlawful manner upon this ap- 
plication (J.A. 28-29). 

On July 1, 1959, the district court issued a preliminary in- 
junction (J.A. 52-53) enjoining the Comptroller from issuing 
to the national bank a certificate approving and authorizing 
the establishment of the proposed branch “until such time as 
this cause is finally determined”; (J.A. 52) it was then or- 
dered that the injunction be stayed until such time as ap- 
proval is given to the national bank to establish and operate 
the proposed branch (J.A. 52). In an opinion filed July 1, 
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1959 (J.A. 34-52) the district court held, inter alia, that 
plaintiffs’ suit was not premature (J.A. 42-48) and that plain- 
tiffs had standing to sue. Concluding that plaintiffs might 
be able to prove that the proposed branch could not be legally 
established (J.A. 39-42) and that they would be remediless 
if the Comptroller were to issue a certificate of approval, the 
court granted plaintiffs’ motion for a preliminary injunction. 


STATUTES INVOLVED 
1. B.S. 5155, as amended, 12 U.S.C. 36, provides, in pertinent 
part, as follows: 
The conditions upon which a national banking asso- 
ciation may retain or establish and operate a branch 
or branches are the following: 


* * * * * 


(c) A national banking association may, with the 
approval of the Comptroller of the Currency, establish 
and operate new branches: (1) Within the limits of 
the city, town or village in which said association is 
situated, if such establishment and operation are at 
the time expressly authorized to State banks by the 
law of the State in question; and (2) at any point 
within the State in which said association is situated, 
if such establishment and operation are at the time au- 
thorized to State banks by the statute law of the State 
in question by language specifically granting such au- 
thority affirmatively and not merely by implication 
or recognition, and subject to the restrictions as to lo- 
cation imposed by the law of the State on State 
banks. * * *. 


2. Section 34 of the Michigan Financial Institutions Act, 
as amended, 17 M.S.A. 23.762, provides in pertinent part as 
follows: 

Any bank having a capital of at least $50,000.00 may, 
with the approval of the commission, establish and op- 
erate a branch or branches within a village or city other 
than that in which it was originally chartered: Pro- 
vided, That the village or city in which it is proposed 
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to establish and operate a branch is located in the same 
county in which the parent bank has its principal office 
or, if not in said county, then within 25 miles of said 
parent bank or in a contiguous county at a point more 
than 25 miles from the parent bank, if such county 
has no bank: Provided further, That no such branch 
shall be established in a city or village in which a 
state or national bank or branch thereof is then in 
operation: * * *. 


STATEMENT OF POINTS 


1. The district court erred in enjoining the Comptroller of 
the Currency from issuing a certificate authorizing the estab- 
lishment and operation of the proposed branch by the Manu- 
facturers National Bank. 

2. The district court erred in granting plaintiffs’ motion for 
a preliminary injunction. 


SUMMARY OF ARGUMENT 
I 


A. This suit by two state banks is premature. The Comp- 
troller of the Currency has made no decision on the application 
of the national bank for approval of the proposed branch bank; 
he has given no personal consideration to the application. The 
case is therefore governed by the settled principle that courts 
do not anticipate an administrative decision or interfere in the 
administrative process until it has reached a stage of finality. 
The complaint in this case should have been dismissed and the 
motion for preliminary injunction denied. 

B. There is no valid reason for the court to intervene in ad- 
vance of a decision by the Comptroller on the national bank’s 
application. If he approves the application, that will be the 
time for appellees to invoke the aid of the court. If they have 
rights properly cognizable by the courts, the declaratory and in- 
junctive processes are open to them and provide a complete 
and effective remedy without risk to appellees of irreparable 
harm or damage. 
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C. Appellees’ legal objections to the establishment of the 
proposed branch are, on the facts of record and the statutes in- 
volved, sufficiently lacking in merit so as to warrant the con- 
clusion that this lawsuit in all probability must ultimately fail. 
This factor together with the fact that there is an effective 
judicial remedy open to appellees when and if the Comptroller 
approves the branch, compels the conclusion, on a balancing 
of the relevant considerations, that the preliminary injunction 
here was improperly issued. 


I 


Under the decisions of this Court, appellees have no standing 
to maintain a suit calling for review of the Comptroller’s de- 
cision. The gravamen of their complaint is the possible eco- 
nomic damage attributable to the Comptroller's decision to 
approve the establishment of the proposed branch bank. 
Such damage is damnum absque injuria and confers no stand- 
ingtosue. This basic defect in appellees’ case is not, moreover, 
avoided by either the National Bank Act or the Administrative 
Procedure Act. Neither of these Acts confer standing to sue 
nor do they authorize judicial review of the Comptroller’s de- 
cision to approve the establishment of a branch of a national 


bank. 
ARGUMENT 


L. The District Court erred in entertaining appellees’ suit and 
in granting appellees’ motion for a preliminary injunction 


Appellees, two state banks, commenced this proceeding for 
declaratory and injunctive relief at a time when the Comp- 
troller had given no personal consideration to the application 
of the national bank, had reached no conclusion as to whether 
the proposed branch may be legally established and operated 
and had reached no conclusion as to whether, in the exercise 
of his discretion, the proposed branch should be approved or 
disapproved. In the light of these circumstances this suit, if 
maintainable at all, is plainly premature and the preliminary 
injunction is an unwarranted and unnecessary interference by. 
the court in the administrative process. ; 
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A. The suit is premature and should be dismissed to await the adminis- 
trative decision 

The Comptroller has not approved the national bank’s ap- 
plication and he may never doso. The complaint in this case 
is accordingly premature and should have been dismissed. 
Benson v. Schofield, 98 App. D.C. 424, 236 F. 2d 719, 721, 
certiorari denied, 352 U.S. 976; National Lawyers Guild v. 
Brownell, 96 App. D.C. 252, 225 F. 2d 552, 555; Eccles v. 
Peoples Bank, 333 U.S. 426, 431, 482; Riss & Co. v. Interstate 
Commerce Commission, 86 App. D.C. 79, 179 F. 2d 810, 811; 
United Air Lines v. Civil Aeronautics Board, 97 App. D.C. 42, 
228 F. 2d 13, 15-16; see also, Chicago & Southern Air Lines v. 
Waterman SS. Corp., 333 U.S. 103, 112-113. These cases illus- 
trate the sound and salutary principle that courts do not 
anticipate an administrative decision, do not intervene in the 
administrative process unless the need for equitable relief is 
absolutely clear and “should avoid passing on questions of 
public law * * * that are not immediately pressing.” Eccles 
v. Peoples Bank, 333 U.S. 426, 432. 

The doctrine exemplified by the cases cited above, is closely 
allied to the doctrine which requires the exhaustion of ad- 
ministrative remedies before a party can properly resort to 
the courts. As stated in Aircraft & Diesel Corp. v. Hirsch, 331 
US. 752, 767: 


The very purpose of providing either an exclusive or 
an initial and preliminary administrative determination 
is to secure the administrative judgment either, in the 
one case, in substitution for judicial decision or, in the 
other, as foundation for or perchance to make unneces- 
sary later judicial proceedings. When Congress has 
clearly commanded that administrative judgment be 
taken initially or exclusively, the courts have no lawful 
function to anticipate the administrative decision with 
their own, whether or not when it has been rendered 
they may intervene * * *. 

The soundness of the doctrine, when applied to this case, 
is apparent. The Comptroller may never give his approval 
to the national bank’s application in which case the occasion 
for judicial intervention on appellees’ behalf never arises. 
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Both the legal questions and factual questions posed for ju- 
dicial consideration by appellees’ complaint and motion for 
preliminary injunction (infra, pp. 10-13) are matters which are 
ordinarily fully explored by the Comptroller before he exer- 
cises his discretion (J.A. 28-29). If there are substantial legal 
or factual obstacles standing in the way of his approval of this 
particular branch, in this case as in others (Michigan National 
Bank v. Gidney, 99 App. D.C. 186, 237 F. 2d 762, certiorari 
denied, 352 U.S. 847), the Comptroller is uniquely qualified to 
pass upon them and should be given the opportunity of making 
a decision without the intimidating influence and harassment 
implicit from judicial proceedings such as have been brought 
and entertained in this case. 

Since the suit itself is premature, the complaint should have 
been dismissed. For the same reason, and the addittional 
reasons which are set out below, the motion for a preliminary 
injunction should have been denied. Myers v. Bethlehem 
Corp., 303 U.S. 41, 52-53, and cases cited, supra, p. 8. 


B. There is an adequate remedy open to appellees when administrative 
action becomes final 

Although we question that appellees, at any time, have 
standing to maintain a suit of this character (infra, pp. 13-23), 
assuming arguendo that they do, it is incorrect to state that 
they are remediless once the Comptroller issues his certificate 
to the national bank to establish and operate a branch bank. 
The Comptroller does not take, and has never taken, the posi- 
tion that either his approval or his certificate evidencing his 
approval places his action beyond review by the courts in a suit 
by a party which has standing to seek review of his action. 

While it is speculative that the Comptroller will approve 
the national bank’s application, should he do so, it will be 
time enough at that point for appellees to invoke the aid of 
the courts. There is no reason, to our knowledge, why de- 
claratory and injunctive relief at that stage would not be 
entirely effective to protect whatever rights appellees may 
have that are entitled to judicial protection. If it is deter- 
mined that the branch bank could not have been legally ap- 
proved, then the Comptroller would revoke his approval and 
withdraw his certificate. And, if the national bank were so 
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unwise as to establish and commence operation of the branch 
when the legality of the branch is in doubt, then the Comp- 
troller, in obedience to judicial authority and as an exercise 
of his supervisory power over the national bank, would 
promptly compel its closing. 

It thus appears that there is nothing peculiar to the antici- 
pated administrative action in this case which would justify 
judicial intervention at a preliminary stage* There is little or 
no risk of irreparable damage to appellees and complete and 
effective relief is available if and when the Comptroller ap- 
proves the application. These considerations cut the ground 
from under appellees’ premature suit and the order of the 
district court, predicated as they are (J.A. 43-48) upon the 
erroneous conclusion that appellees would be remediless once 
the Comptroller issues a certificate evidencing his approval 
of the national bank’s application. 


C. Appellees did not establish a reasonable probability that, on the merits, 
they would ultimately prevail 


By the terms of RS. 5155, as amended, 12 U.S.C. 36(c), 


supra, p. 5, a national bank, with the approval of the Comp- 
troller, may establish and operate new branches “at any point 
within the State in which said association is situated, if such 
establishment and operation are at the time authorized to 
State banks by the statute law of the State in question * * *”. 
The legality of a proposed branch of a national bank accord- 
ingly turns upon state law. The Manufacturers National 
Bank of Detroit is situated in Detroit, Michigan and the 
branch proposed to be established would be located in Clinton 
Township, Macomb County, Michigan, beyond the corporate 
limits of Detroit. Under Michigan law (17 MS.A. 23.762, 
supra, p. 5), insofar as relevant, a State bank may establish 
and operate a branch or branches within a village or city 
other than that in which it was originally chartered, provided 
that the proposed branch is within 25 miles of the parent bank 


4In Gidney Vv. Wayne-Oakland Bank, 252 F. 2d 587 (C.A. 6), the court 
held, inter alia, that only by a certificate pursuant to 12 C.F.R. 4.5(a) (3) 
can the Comptroller legally approve a branch application. The decision 
bardly warrants the conclusion that once the certificate issues, the Comp- 
troller’s action is beyond review by the courts. 
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and provided “that no such branch shall be established in a 
city or village in which a state or national bank or branch 
thereof is then in operation * * *.” 

1. In questioning the legality of the anticipated approval 
by the Comptroller of the application in this case, appellees, 
in the district court, contended that “village or city”, as the 
terms are used in the Michigan statute, includes only incor- 
porated cities or villages (J.A. 6). This contention, as the 
district court acknowledged (J.A. 39), is in the teeth of 
Wyandotte Savings Bank v. Eveland, 347 Mich. 33, 78 N.W. 
2d 612, where the Supreme Court of Michigan squarely held 
that a state bank may establish a branch in an unincorporated 
village such as that in this case.” The question thus narrows 
to one of whether, under Michigan law, the area involved in 
this case is in fact an unincorporated village. See, Opinion 
No. 3145 by the Michigan Attorney General, App. infra, pp. 
25-28. 

In the State of Michigan a village, for purposes of incor- 
poration, may consist of any part of a township, not included 
in any incorporated village, containing an area of not less than 
three-fourths of a square mile and a resident population of not 
less than 250 persons. 3 MS.A. 5.1202. And a village in 
Michigan may be incorporated by petition or referendum where 
there is a population of not less than 150 persons and a density 
of population of at least 100 persons per square mile. 3 
MS.A. 5.1513. 

Measured by these statutory standards, the proposed branch 
location in Clinton Township clearly is within an area with 
the status of a village and may be legally approved by the 
Comptroller. See, State Bank of Kenmore v. Bell, 197 Misc. 


* See also, State Bank of Kenmore vy. Bell, 197 Misc. 97, 96 N.Y.S. 2d 851. 

348 * ® the action of the township board in giving the name of Southgate 
to the area here involved is not determinative of whether or not there is 
an existing village. The resolution merely gives the area a name. But 
the existence of a village is a question of fact and involves more than a 
name, We cannot conclude upon this record that this ‘built up solid’ 
assemblage of homes, stores, churches, and schools here described was 
other than an actually existing community, regardless of the action of the 
township board.” Wyandotte Savings Bank v. Eveland, 347 Mich. 33, 47, 
78 N.W. 2d 612. 
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97, 96 N.Y.S. 2d 851. In the half circle extending from a 
point 34 mile west of the intersection of Gratiot Avenue and 
Fourteen Mile Road (the proposed location), to a point 34 
mile east of the same location, there is an area of .884 square 
miles; the area contains 361 homes, a population of approxi- 
mately 1,300 persons, 27 commercial establishments, two 
churches and a school (J.A. 32-33). 

In the light of this data, taken from an affidavit submitted 
by appellees, it is hardly probable that appellees can prove 
that the proposed branch location is not, by state standards, 
a legally permissible site for the establishment of a branch 
bank. Wyandotte Savings Bank v. Eveland, 347 Mich. 33, 
78 N.W. 2d 612; Opinion No. 3145, Michigan Attorney Gen- 
eral, App. infra, pp. 25-27. And it appears plainly wrong, for 
purposes of granting or denying a preliminary injunction, either 
to assume or, on the facts before the court, to conclude that 
appellees would ultimately be able to distinguish the Wyan- 
dotte case (J.A. 41).* 

2. By the amendment to their complaint (J.A. 26-27) ap- 
pellees allege that in the unincorporated area of Clinton 
Township there is already in operation a branch of a national 
bank and that an additional branch of either a state or national 
bank in the same township is prohibited by the Michigan 
statute® This contention is unsound. There is no provision 
in Michigan law which precludes the establishment of more 
than one bank or branch thereof in atownship. The statutory 
prohibition relied upon by appellees applies—in terms—to a 
“city or village’—not to a township which more often than 


“It is another question, of course, whether the area in which it is pro- 
posed to establish the branch, is economically suitable for a branch lo- 
cation. The need for the branch, and, from an economic standpoint, the 
soundness of the proposed branch, are considerations weighed by the Comp- 
troller in exercising his discretion to approve or disapprove the branch. 
12 CFR. 4.5(a)(1). Being matters strictly within the realm of the 
Comptroller’s discretion, these considerations are an improper subject of 
judicial consideration. Apfel v. Mellon, 59 App. D.C. 94, 33 F. 2d 805; 
First National Bank v. First Federal Sav. & L. Ass’n., 96 App. D.C. 194, 
225 F. 2d 33. 

* “provided further, that no such branch shall be established in a city 
or village in which a state or national bank or branch thereof is then in 
operation.” 17 M.S.A. 23.762, supra, p. 5. 
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not encompasses many square miles and numerous distinct 
villages and communities. So as a matter of statutory ap- 
plication, the district court was wrong in concluding that if 
appellees could prove the existence of a branch of a national 
bank in Clinton Township, the Comptroller could not, under 
Michigan law, legally approve the branch application of the 
Manufacturers National Bank of Detroit.° 

Appellees’ legal objections to the establishment of the pro- 
posed branch are, on the facts now of record and the statutes 
involved, sufficiently lacking in merit to warrant the conclu- 
sion that this lawsuit in all probability must ultimately fail. 
This factor together with the fact that there is an effective 
remedy open to appellees when and if the certificate of the 
Comptroller issues, compel the conclusion that the preliminary 
injunction of the district court was improperly granted and 
should be set aside. Cf., Doeskin Products v. United Paper 
Co., 195 F. 2d 356, 358-359; Perry v. Perry, 88 App. D.C. 301, 
190 F. 2d 601, 602. 


Il. Appellees have no standing at any time to question the le- 
gality of the Comptroller’s approval of a national bank’s 
application to establish a branch bank 


Although, as we have shown above, the complaint in this 
case is premature and the preliminary injunction was improp- 
erly issued, there is a more fundamental obstacle which stands 
in the way of a suit of this character. See, Benson v. Scho- 
field, 98 App. D.C. 424, 236 F. 2d 719, 721, certiorari denied, 
352 USS. 976. 


A. Under the decisions of this Court, appellees have no standing to sue 


Appellees are two state banks who anticipate adverse eco- 
nomic consequences from the possible establishment of a branch 
of a national bank in the area which they provide with bank- 
ing facilities. A complaint grounded solely upon anticipated 
economic damage attributable to the action of governmental 


“The conclusion of the district court is at odds with the view and 
practice of the State Banking Commissioner, and the Comptroller, as is 
confirmed by the fact that in several Michigan townships there are branches 
of more than one bank presently in operation. 
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administrative authority, gives rise to the immediate question 
of whether the complainant has any standing to maintain the 
suit.” The Court of Appeals for the Sixth Circuit, in a compa- 
rable suit, has held that there is standing (Gidney v. Wayne- 
Oakland Bank, 252 F. 2d 537, 544); we submit, however, that 
the law in this Circuit must necessarily be to the contrary. 
Benson v. Schofield, 98 App. D.C. 424, 236 F. 2d 719, 722, cer- 
tiorari denied, 352 U.S. 976; Kansas City Power and Light Co. 
v. McKay, 96 App. D.C. 273, 225 F. 2d 924, certiorari denied, 
350 U.S. 884; see also, Alabama Power Co. v. Ickes, 302 US. 
464; Tennessee Power Co. v. Tennessee Valley Authority, 306 
US. 118; Perkins v. Lukens Steel Co., 310 U.S. 118; Massa- 
chusetts v. Mellon, 262 U.S. 447. 

In Benson v. Schofield, supra, this Court said (236 F. 2d at 
722): 
7 *** “'TJo have standing in court, [appellees] 
must show an injury or threat to a particular right of 
their own, as distinguished from the public’s interest in 
the administration of the law” [Perkins v. Lukens Steel 
Co., 310 U.S. 118, 125]. Mere loss of income in conse- 
quence of the action of the Government or economic 
disadvantage, by itself, constitutes damnum absque in- 
juria which does not confer standing to sue [citing 
cases]. 


And in Kansas City Power & Light Co. v. McKay, supra, 
utility companies sought declaratory and injunctive relief 
against the Secretaries of Interior, Agriculture and Treasury. 
The case for the utilities was summarized by the court in lan- 
guage equally apt to the present case (225 F. 2d at 928): 


It is indisputable that the essence of plaintiffs’ com- 
plaint is the competition they will suffer if the Gov- 
ernment’s contracts are carried out. They can claim no 
other interest or injury. The [Government] has not 
undertaken to regulate them in any way. They have 
not been ordered to abandon any of their activities or 


*Yhis question, in a similar suit, was raised but not decided in First 
National Bank v. First Federal Sav. & L. Ass'n., 96 App. D.C. 194, 225 F. 24 
33, 36. 
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to forego the expansion programs planned by them. 
They have not been subjected to any obligation or duty. 
Their sole interest and objective is to eliminate the 
competition which they fear. * * * 


The Court held that in such circumstances the utilities had no 
standing to sue rejecting, inter alia, the utilities’ argument that 
standing to sue was derived from the alleged unlawfulness of 
the competition from federal instrumentalities, the Southwest- 
ern Power Administration and Rural Electrification Adminis- 
tration (225 F. 2d at 928-929), and the further argument that 
standing to sue was derived from Section 10 of the Adminis- 
trative Procedure Act, 5 U.S.C. 1009 (225 F. 2d at 931-934). 

The present case is controlled by these decisions. Appel- 
lees, in bringing this suit, point to no legally recognizable right 
of their own as distinguished from the public’s interest in the 
administration of law; the Comptroller has no supervisory au- 
thority over them whatever ® and they are subjected to no ob- 
ligation or duty by his action. The unmistakable purpose of 
suits of this character by state banks is to avoid the possible 
damage due to the presence of a competing branch of a na- 
tional bank in the area served by a state bank. Such dam- 
age is not materially different than that anticipated in Benson 
v. Schofield, supra, characterized by the Court as “damnum 
absque injuria which does not confer standing” (236 F. 2d at 
722). It should follow, therefore, that the complaint here 
should be dismissed. 

Practical considerations clearly dictate this result. Acting 
under the powers and authority conferred upon him by the 
National Bank Act, the Comptroller of the Currency is called 
upon to make decisions with respect to the establishment of 
national banks (R.S. 5133, 5168, 5169, as amended, 12 USC. 
21, 26, 27), the establishment and operation of branches of 
national banks (R.S. 5155, as amended, 12 U.S.C. 36(c)), the 
consolidation of national banking associations (12 U.S.C. 33) 
and the consolidation of state and national banks (12 U.S.C. 
34a), to list but a few of his responsibilities. These are deci- 
sions which require the exercise of sound judgment and dis- 


* Compare, Old Kent Bank and Trust Co. v. Martin, No. 15, 244, pending 
on appeal to this Court. 
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cretion. And, it is safe to say that every national bank or 
branch thereof that has been or ever will be established and 
every consolidation of national banks or of state banks with 
a national bank, in varying degree, works an economic injury 
upon @ state bank or branch thereof. To open the doors of 
the federal courts to every state bank which can merely 
point to a possible economic injury due to the action of the 
Comptroller is, as the Supreme Court has pointed out, to open 
a “vista of litigation hitherto unrevealed.”® Sound prac- 
tical considerations thus militate against judicial sanction of 
such a result. See Commonwealth of Massachusetts v. Mellon, 
262 U.S. 447; Perkins v. Lukens Steel Co., 310 U.S. 113. 


B. Neither the National Bank Act nor the Administrative Procedure Act 
confer standing upon the appellees to obtain judicial review of the Comp- 
troller’s decision. 

Appellees cannot point to any statutory provision conferring 
upon them a standing to sue. The defect inherent in their 
case is not avoided by the National Bank Act which is silent 
as to judicial review of the Comptroller’s decisions in this and 
other areas. Neither is the defect overcome by the Adminis- 
trative Procedure Act. 

Section 10(a) of the Administrative Procedure Act provides 
(5 U.S.C. 1009(a)): 


Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof. 


The main question raised by this provision is whether it was 
designed to restate the existing law of standing, or whether 
it constitutes a blanket authority permitting any person ad- 
versely affected or hurt by agency action to challenge the 
legality of that action. We submit that the former inter- 
pretation must be accepted. 

The broader reading does not fit with the language Congress 
used. It would require the deletion of the crucial phrase 

*Aladama Power Co. v. Ickes, 302 U.S. 464, 481; see also, Utah Fuel 


Co. v. National Bituminous Coal Commission, 69 App. D.C. 339, 101 F. 24 
432. 
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“within the meaning of any relevant statute”, and in the words 
of this Court, “That view, of course, cannot be accepted”. 
Kansas City Power and Light Co. v. McKay, 96 App. D.C. 
273, 281, 225 F. 2d 924, 932, certiorari denied, 350 US. 884. 
That phrase indicates that, in enacting Section 10(a), Congress 
did not intend to open “a vista of litigation hitherto unre- 
vealed”,?° but rather left the question of whether indirectly-or- 
financially-injured-persons could obtain review to the specific 
substantive legislation which in each case would establish pro- 
cedures under which the administrative authority or the courts 
could determine whether the plaintiff's interest was substantial 
enough to justify his appearance, in effect, as a private attor- 
ney general.” 

The legislative history of Section 10(a) supports the inter- 
pretation that the provision was designed to restate existing 
law. Asa whole, the legislative history of the Administrative 
Procedure Act does not disclose any intent radically to depart 
from the rules on standing. It is true that there are some 
statements which might convey the impression that everyone 
“injured” by adverse administrative action was entitled 
to judicial review. We believe, however, that these passages 
were directed at the problem with which the Act was mainly 
concerned, 7.e., the relief available to a person directly affected 
by a regulatory order. Whenever the discussion was focused 
upon the issue here involved—the standing of one merely 
financially affected—the legislative proceedings make it clear 
that Section 10(a) “reflects existing law”. 

The Senate Committee Report *? commented on Section 
10(a) as follows: 


* Cf, Alabama Power Co. v. Ickes, 302 U.S. 464, 481. 

4 See, e.g. the Civil Aeronautics Act, Section 1006, 49 U.S.C. 646, giving a 
right to seek review to any person “disclosing a substantial interest in such 
order”. For other statutes authorizing review at the instance of parties 
“aggrieved” or “adversely affected”, see, €.7., the Federal Power Act, 16 
U.S.C. 825 1(b), National Labor Relations Act, 29 U.S.C. 160(f), Federal 
Communications Act, 47 U.S.C. 402(b) (6), Public Utility Holding Company 
Act, 15 U.S.C. 79x(a), Bank Holding Company Act of 1956, 12 U.S.C. 1848, 

29. Rept. 752, 79th Cong., 1st Sess., p. 26; Legislative History of the Ad- 
ministrative Procedure Act, 8. Doc. 248, 79th Cong., 2d Sess., p. 212. 
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This subsection [Section 10(a)] confers a right of 
review upon any person adversely affected in fact by 
agency action or aggrieved within the meaning of any 
statute. The phrase “legal wrong” means such a wrong 
as is specified in subsection (e) of this section. It 
means that something more than mere adverse personal 
effect must be shown—that is, that the adverse effect 
must be an illegal effect. The law so made relevant is 
not just constitutional law but any and all applicable 
law. 


This statement is not at all clear. On the one hand, if taken 
literally, the explanation might mean that the mere fact that 
a person is injured by administrative action is not sufficient to 
afford him a right to review; the action must, in addition, vio- 
late some law. In that view, standing would depend upon the 
merits of the challenger’s claim. On the other hand, the Com- 
mittee’s statement might well have been intended as a short- 
hand summary of the existing law on standing.* Other rele- 
vant materials in the history of the Act strongly suggest that 
the latter position is correct—that the Committees and Con- 
gress did not intend any radical departure from the existing 
rules. 

One of the focal elements in the history of the Act is a letter 
to Senator McCarran, the Chairman of the Senate Judiciary 
Committee, from the Attorney General, in which the latter 
commented favorably on the then pending legislation. At- 
tached to the letter was an appendix discussing the principal 
provisions of the bill, The Attorney General felt it “advis- 
able” to transmit these comments to Congress so that it “may 
serve to clarify some of the essential issues and may assist the 
committee in evaluating the impact of the bill on public and 
private interests”.* The Senate Committee incorporated the 


. *In United States v. Storer Broadcasting Co., 351 U.S. 192, 197, fn. 6, the 
majority opinion relied on this explanation of Section 10(a), and on the 
virtually identical analysis in House Report No. 1980, 79th Cong., 2d Sess., 
p. 42; Legislative History of the Administrative Procedure Act, supra, 
p. 276. . : 

*S, Rept. 752, 79th Cong., 1st Sess, pp. 37-38; Legislative History of 
the Administrative Procedure Act, supra, p. 17, fn. 12, pp. 223-224. 
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letter and appendix in its report; * they were read into the 
Congressional Record as an extension of remarks by Repre- 
sentative Hobbs because they were “so helpful’; ** and sig- 
nificant references to them were made in the Senate debate, 
in particular in connection with the standing problem (infra, 
pp. 22-23). In these circumstances, the Attorney General’s 
letter and the appendix attached to it constitute an integral 
part of the legislative history of the Act and a useful tool in 
the determination of the purposes Congress sought to accom- 
plish by the legislation. American Stevedores v. Porello, 330 
US. 446, 452; Kansas City Power & Light Co. v. McKay, 96 
App. D.C. 273, 225 F. 2d 924, 931-932. 

The comments in the appendix to the Attorney General’s 
letter with respect to Section 10(a) were: 


* * * This reflects existing law. In Alabama Power 
Co. v. Ickes (302 U.S. 464), the Supreme Court stated 
the rule concerning persons entitled to judicial review. 
Other cases having an important bearing on this subject 
are: Massachusetts v. Mellon (262 US. 447), the Chi- 
cago Junction Case (264 U.S. 258), Sprunt & Son v. 
United States (281 U.S. 249), and Perkins v. Lukens 
Steel Co. (310 US. 118). An important decision in- 
terpreting the meaning of the terms “agerieved” and 
“adversely affected” is Federal Communications Com- 
mission v. Sanders Bros. Radio Station (309 US. 
470). 


The debate on the Administrative Procedure Act on the floor 
of the Senate ?® corroborates the strong inference, suggested by 
the Attorney General's letter, that Section 10(a) was not de- 
signed to change existing ]aw. In response to an inquiry by 


*, Rept. 752, 79th Cong., 1st Sess., pp. 5, 37-45; Legislative History of 
the Administrative Procedure Act, supra, p. 17, fo. 12, pp. 191, 223-231. 
The House Report in turn refers to the Senate Report, infra, p. 20, and the 
Attorney General’s letter and the comments annexed to it. 

* 92 Cong. Rec. A2982. 

™ Federal Communications Commission v. Sanders Bros. Radio Station, 
309 U.S. 470, holds that Congress may specifically authorize a merely finan- 
cially affected person to seek judicial review (309 U.S. at 477). 

*92 Cong. Rec. 2152-2103; Legislative History of the Administrative 
Procedure Act, supra, p. 17, fn. 12, pp. 308-310. i 
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Senator Austin about the meaning of the phrase “legal wrong” 
in Section 10(a), Senator McCarran, the Chairman of the Sen- 
ate Judiciary Committee and author of the Committee Re- 
port,” first sought to explain that term on the basis of the 
Committee Report, supra, p. 18, n. 14, 2.e., as an adverse “ille- 
gal effect”. Senator Austin took the position that this defini- 
tion actually referred to the second part of the clause, viz., 
“or adversely affected or aggrieved by such action within the 
meaning of any relevant statute.” Senator Austin then read 
the definition of “wrong” from Bouvier’s Dictionary, as mean- 
ing a “violation of right”, including “[i]n its broad sense * * * 
every injury to another”, and then continued: 

The combination of words used here is very signifi- 
cant. The adjective “legal” is a limiting adjective; 
and, as it has been applied in jurisprudence to “injury” 
it is defined as follows in Words and Phrases, fourth 
series, second volume, p. 548: 


“legal injury” must be violation of some legal right and 
is distinct from “damage”, which is harm, or loss, sus- 


tained by injury (Combs v. Hargis Bank & Trust Co. 
(27S.W. (2d) 955, 956, 234 Ky. 202). 


For the sake of the future of those practicing under 
the estimable bill, I think it would be well to have the 
Recorp show whether the distinguished author of the 
bill regards the category of persons entitled to review 
which is here described, that is, “any person suffering 
legal wrong” as any person who has suffered in the man- 
ner described in the quotation from Bouvier’s Law 
Dictionary. 

Mr. McCarran. Taking Bouvier and Words and 
Phrases combined, and taking the decisions of the courts 
of last resort, to whose language we have access, I should 
answer the Senator “yes”. That is, I take into consid- 
eration all the definitions which apply to define that 
term, and I respectfully refer to the committee report, 
which I read a moment ago. It means that something 


*§. Rept. 752, 79th Cong., 1st Sess, p. 1; Legislative History of the Ad- 
ministrative Procedure Act, supra, p. 17, fn. 12, pp. 186-187. 
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more than mere adverse personal effect must be shown; 
that is, the adverse effect must be an illegal effect. So, 
to Bouvier, to Words and Phrases, and to the decisions 
to which the able Senator refers, I also add the expres- 
sion contained in the committee report. 

Mr. Austin. I thank the Senator. 

Mr. McCarran. Let me go 2 little further, because 
I am very grateful to the Senator for bringing up this 
question. We asked the Attorney General and the De- 
partment of Justice to comment on this bill. I now 
read the Attorney General’s comment: ee 


Senator McCarran then read the comment (supra, p. 19), 
including the statement that Section 10(a) reflects existing 
law, and continued: 


Mr. President, I have referred the Senator to that ex- 
pression coming from the Attorney General, in connec- 
tion with this bill, to indicate to him and to the Senate 
the meticulous study which we have tried to give to 
this bill, so that we may construe the terms in such a 


way that there may be no divergence of views when 
we get through. 

L realize that the layman says this is an intricate bill. 
In a way it is, and yet in a way it simplifies itself in 
practice. 


If Senator McCarran had disagreed with the Attorney Gen- 
eral’s statement that Section 10(a) “reflects existing law’, he 
would certainly not have read it into the Congressional Record 
as a guide to future practitioners. 

The explanation of Section 10(a) in the House Report * 
uses language similar to that found in the Senate Report 
(supra, p. 18); the report also refers to the Senate Report 
and, in particular, to the Attorney General’s letter and to his 
“more detailed statement which accompanies it”™ The 
analysis of the Act on the floor of the House by Representative 


™H. Rept. 1980, 79th Cong., 2d Sess. p. 42; Legislative History of the 
Administrative Procedure Act, supra, Dp. 17, fn. 12, p. 276. 

=H. Rept. 1980, id. at 16; Legislative History of the Administratiwe Pro- 
cedure Act, supra, p. 17, fn. 12, p. 276. 
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Walter * explained Section 10(a) substantially in the terms 
of the committee report.* In contrast to the proceedings in 
the Senate, there was no clarifying debate. However, the 
Attorney General’s letter together with its appendix were in- 
serted in the Congressional Record because they were “so 
helpful” (supra, p. 19). 

The Attorney General’s letter, with its unambiguous state- 
ment that Section 10(a) “reflects existing law”, thus cannot 
be disregarded in the interpretation of Section 10(a). 

The conclusion must be, we submit, that section 10(a) 
reenacts the dichotomy already existing in the law—the clause 
“[a]ny person suffering legal wrong because of an agency 
action” refers to the pre-existing equity jurisdiction of the 
courts and the statutory provisions so phrased; the clause “or 
adversely affect or aggrieved by such action within the mean- 
ing of any relevant statute” relates to the specific statutory 
review proceedings, if any, conferring standing on adversely- 
affected persons.* (See statutes cited supra, p. 17, n. 11.) 

Since appellees can suffer no “legal wrong because of an 
agency action” and the National Bank Act makes no provi- 


sion for review by one “adversely affected or aggrieved by such 
action,” it must be concluded that appellees lack the neces- 
sary standing to maintain a suit of this character. 


2 The author of the House Report, H. Rept. 1980, id. at p. 1; Legislative 
History of the Administrative Procedure Act, supra, p. 17, fn. 12, p. 235, 

™ 92 Cong. Rec. 5654; Legislative History of the Administrative Procedure 
Act, supra, p. 20, fn. 23, p. 369. 

“A person who is “adversely affected or aggrieved * * * within the 
meaning of any relevant statute” thus has standing to sue not by virtue 
of the Administrative Procedure Act but as the result of the separate 
substantive legislation. This interpretation, however, does not render that 
clause mere surplusage. If Section 10(a) had referred only to persons 
suffering legal wrong, it might have been construed as repealing existing 
statutory review provisions authorizing actions by adversely affected 
persons. 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
order of the district court should be reversed and the cause 
remanded with directions to dismiss the complaint. 

Grorce Cocuran Dovs, 
Assistant Attorney General, 
OLiver GascH, 
United States Attorney, 
SAMUEL D. SLADE, 
Joun G. LauGHLIN, JR., 
Attorneys, 
Department of Justice, Washington 26, DC. 


January 1960. 
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Srate or MicHIGAN 
Tomas M. KavanaGH, ATTORNEY GENERAL 


Banks and Banking: Branch banks, establishment in unin- 
corporated communities— 

The presence or absence of @ village name is of no im- 
portance in determining whether an unincorporated commun- 
ity exists for the purpose of establishing a branch bank under 
the banking statute. The Banking Commissioner in authoriz- 
ing the establishment of a branch bank in an unincorporated 
community has no authority to designate geographical limits. 
Opinion No. 3145 Novemssr 8, 1957. 
Mr. Atonzo L. WILSON 
Commissioner 
State Banking Department 
Lansing, Michigan 

Dear Mr. Wuson: Your letter of September 16, 1957 re- 
fers to opinion No. 1275 of the Attorney General, dated 
August 16, 1950. The opinion holds that under authority of 
section 34 of the Michigan financial institutions act * the Bank- 
ing Commissioner may authorize the establishment and 
operation of a branch bank within the confines of a well-defined 
community generally known as an unincorporated village 
bearing a specific name. You state that problems have arisen 
in implementing section 34, as interpreted by the above 
mentioned opinion. These problems are concerned with the 
importance of the community having a specific name and how 
the limits of an unincorporated village are to be determined. 
Your past practice has been: 

* Act 341, PA 1987, as amended; CLS 1948 § 487-1 et seq; MSA 1957 Rev 


Vol § 23.711 et seq. 
(25) 
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“In resolving the above-mentioned problems, in situa- 
tions where a community has not heretofore been rec- 
ognized as an unincorporated village and borne a name 
for a considerable period of time, this office has not au- 
thorized the establishment of a branch bank in such 
an unincorporated community unless the township 
board concerned has formally taken action declaring 
the community to be an unincorporated village, desig- 
nated its limits and given it a name.” 


You then request my opinion as follows: ‘ 


“Recently, the Michigan Supreme Court decided the 
case of Wyandotte Savings Bank v. State Banking Com- 
missioner, 347 Mich 33. In light of that decision, 
would you please furnish me with your opinion as to 
whether this office should continue to follow the pro- 
cedure of requiring that when branch banks are estab- 
lished in newly-developed communities prior action by 
the township board be taken declaring the community 
to be an unincorporated village, designating its limits 
and giving it a specific name, or whether these factors 
may be disregarded and I, as Banking Commissioner, 
make a determination in each specific instance as to 
whether the community in which it is proposed to estab- 
lish a branch constitutes an unincorporated village for 
the purposes of the Michigan financial institutions act 
and the boundaries thereof deemed to be established 
by the community’s actual development.” 


Review of the statutes of this state fails to reveal any pro- 
cedure whereby a township board may designate a community 
within its township area as being an unincorporated village. 
At page 47 of the report of the Wyandotte Bank case, the court 
indicates action of a township board to be of no importance 
in determining whether an unincorporated village exists for 
purposes of the banking statute, stating: 

“* * © the action of the township board in giving the 
name of Southgate to the area here involved is not de- 
terminative of whether or not there is an existing vil- 
lage. The resolution merely gives the area a name. 
But the existence of a village is a question of fact and 
involves more than a name. We cannot conclude upon 
this record that this ‘built up solid’ assemblage of homes, 
stores, churches, and schools here described was other 
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than an actually existing community, regardless of the 
action of the township board. 

In light of the foregoing you, as banking commissioner, are 
not await formal action by a township board declaring a com- 
munity to be an unincorporated village, designating its limits 
and giving it a name (the township board having no lawful 
authority in this respect), nor are you required to recognize 
such action if taken, in authorizing the establishment of a 
branch bank. The presence or absence of a community name 
is of no importance in determining whether an unincorporated 
village exists for the purpose of authorizing the establishment 
of a branch bank. 

Your remaining question deals with the necessity for deter- 
mining the limits of unincorporated villages. Section 34 pro- 
hibits the establishment and operation of a branch in a com- 
munity other than that in which the parent bank is located if 
a state or national bank or branch thereof is already in oper- 
ation in such community. Your problems arise where two or 
more concentrations of population are located in proximity 


within a township, or where a concentration of population 
exists immediately adjacent to an incorporated village or city. 

In the Wyandotte Bank case the Michigan Supreme Court 
quotes from the case of G. F. Redmond & Co. v. Michigan Se- 
curities Commission? 


“‘The power to carry out a legislative policy enacted 
into law under the police power may be delegated to an 
administrative board under quite general language, so 
long as the exact policy is clearly made apparent, and 
the administrative board may carry out in its action 
the policy declared and delegated, but it cannot assume 
it has been vested with power beyond expressed legis- 
lative delegation, and must ever seek its way in light 
shed by the legislative mandate.’ ” 


Legislative policy as to the establishment of branch banks is 
clear: first, branch banks may be established in unincorporated 
villages; and second, no branch may be established in a com- 
munity other than where the parent bank is located if com- 
petitor banking facilities are already present in such commu- 


* 222 Mich 1. 
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nity. Itis your duty as Banking Commissioner to implement 
these policies in your administration of the banking statute. 
However, the banking statute does not grant you authority to 
designate the boundaries of an unincorporated village within 
which a branch bank is to be established. An unincorporated 
village is a community without delineated boundaries. In 
making your determination whether a given area is one in 
which a branch bank may be located, you should take into 
consideration the community’s actual development at the time, 
and from that fact and the statutory tests determine whether 
or not it is @ locality within which a branch bank may be estab- 
lished. If you decide to issue written approval for the estab- 
lishment and operation of a branch bank in an unincorporated 
community, you are not authorized to delineate the geograph- 
ical boundaries within which the branch bank may operate 
after being established. 
Very truly yours, 
Tomas M. KavanacH, 
Attorney General. 
BPD:rlp 
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QUESTIONS PRESENTED 
In the opinion of the appellees the questions are: 


J. Whether the lower court properly granted a quali- 
fied preliminary injunction against the appellant re- 
straining him from issuing a certificate authorizing the 
establishment of a branch bank without appropriate 
notice to the appellees, where it appears that such 
action by the appellant would violate the applicable 
statutes and result in immediate irreparable damage 
to appellees. 


2. Whether appellees’ suit seeking a preliminary in- 
junction in advance of the final action by the appellant 
on the application to establish the branch bank was 


premature where it appears that the issuance by the 
appellant of his certificate of approval, without prior 
notice to appellees, would be conclusive and deprive 
said appellees of any right of action to protect their 
interests or any remedy for the damage sustained there- 
by. 


The appellant poses a third question, which, in the 
opinion of appellees, is untenable, i.e., 


3. Whether the appellees, or any state banks, have 
the necessary standing to maintain a judicial action to 
review an administrative decision of the Comptroller 
of the Currency. 


Jurisdictional Statement 

Statement of the Case .........-2 02 cece cece eee e eee 
Statutes and Regulations Involved 

Summary of Argument 


I. The action of the District Court in qualifiedly 
granting appellees’ motion for preliminary in- 
junction is proper and must be affirmed 


A. Appellees’ suit in the district court is not 
premature 


1. It was brought only when the threat of 
irreparable injury was imminent 


2. The suit was not premature because ap- 
pellees have no adequate legal remedy 
after the Comptroller issues his cer- 
tificate 


a. Appellees cannot obtain relief 
against the Bank holding the 
Comptroller’s certificate authoriz- 
ing a branch 


. The mere possibility of a quo war- 
ranto proceeding does not afford 
appellees an adequate remedy at 
LOND sine ecb doaie cadagne vis Wea EER 


ce. Appellees cannot obtain relief 
against the Comptroller after his 
certificate has been issued 


B. Appellees’ complaint alleges facts which 
when proved will require the trial court to 
grant the relief sought against the Comp- 
troller 
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II. Appellees have standing to sue because the im- 
minent action of the Comptroller would consti- 
tute an unlawful invasion of their property 
rights, and appellant’s contention to the contrary 
must be rejected 


Conclusion 
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On Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


The complaint filed in the district court sought a 
declaratory judgment and injunctive relief from irre- 
parable damage due to the imminent threat of violation 
by the Comptroller of the Currency of the provisions 
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of the National Banking Act (Title 12 U.S.C. See. 36). 
The district court had jurisdiction of the suit under 
Title 28 U.S.C. Section 1331 (1958 Ed.) as a civil action 
arising under the laws of the United States in which 
the matter in controversy exceeds the sum or value of 
$3,000 exclusive of interest and costs. 


The court below also had jurisdiction under Title 28 
U.S.C., Section 2201, as an actual controversy within 
its jurisdiction wherein it has the power to declare the 
rights of the interested parties and grant such relief as 
the case may require. 


STATEMENT OF THE CASE 


On March 9, 1959, the Manufacturers National Bank 
of Detroit, Michigan, filed an application with the 
Comptroller of the Currency, pursuant to the require- 
ments of 12 U.S.C., 36(c), infra, for permission to 
establish and operate a branch bank at Fourteen Mile 
Road and Gratiot Avenue, Clinton Township (unincor- 
porated) Macomb County, Michigan (J.A. 29-30, 35). 
The location of the proposed branch bank is directly 
across the road from the corporate limits of the City 
of Roseville in which city appellee, Commercial State 
Bank of Roseville, maintains its principal office and its 
only branch (J.A. 6-7) and within one mile of the cor- 
porate limits of the City of Fraser in which the State 
Bank of Fraser maintains its principal office (J.A. 7). 
Both appellees are state banks organized under the 
laws of the State of Michigan (J.A. 4). 


Appellees had no notice of this application until 
May 26, 1959, when the Comptroller of the Currency, 
appellant herein, through his agent, the Chief National 
Bank Examiner for the Seventh Federal Reserve Dis- 
trict, advised both appellee-banks of the application 
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by the Manufacturers National Bank and requested 
their views regarding the establishment of a branch 
bank at the location described. Such letter concluded: 


«<. , We shall appreciate your early reply as 
a decision on the subject proposal 1s imminent ...”’ 
(Italies added) (J.A. 29-30) 


On May 27, 1959, the attorney for the appellees filed 
a protest to the approval of the national bank’s appli- 
eation and, upon request, appellees were subsequently 
granted permission to present their objections at a con- 
ference with the Comptroller on June 17, 1959 (J.A. 18- 
19). On June 11, 1959, counsel for appellees addressed 
a letter to the Comptroller requesting that they be ad- 
vised, after the hearing on June 17, 1959, of the Comp- 
troller’s proposed action on the application in ample 
time to permit them to protect their legal rights before 
the issuance of a certificate in the event the Comp- 
troller’s decision was to approve the application. Said 
letter concluded, as follows (J.A. 18-19) : 


«It is our view that in fairness and equity 
these protesting banks should be given seven days 
notice of your intention to grant statutory approval 
of this application, so that they will have adequate 
time to take the necessary legal steps to protect 


their rights if they deem it desirable to do so.”’ 


In responding to the aforesaid letter, the Comptroller 
on June 12, 1959, refused the aforesaid request. His 
response read as follows (J.A. 20): 


“Receipt is acknowledged of your letter of June 
11, 1959, concerning the application of the Manu- 
facturers National Bank of Detroit to establish a 
branch in the vicinity of Fourteen Mile Road and 
Gratiot Avenue in Macomb County, Michigan. It 
is not the policy of this office to make advance an- 
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nouncements of actions which it proposes to take. 
Consequently, we cannot accede to the request of 
your clients that they be notified in advance of the 
action which we take on this application.”’ 


Thus, on June 16, 1959, the status of the proceeding 
was that the Comptroller of the Currency would per- 
sonally consider the application of the Manufacturers 
National Bank of Detroit and the objections thereto 
at an informal conference on June 17 and would give 
no assurance to the appellees that he would not issue 
his certificate of approval of said application at the 
conclusion of that conference. Since the appellees be- 
lieved, and the lower court has found (J.A. 42-48), that 
they would be without legal remedy once the Comp- 
troller had issued his certificate of approval, no other 
course of action was available to appellees than this 
suit to restrain the Comptroller from taking the threat- 
ened ‘‘imminent”’ action which would have resulted in 
irreparable injury to the appellees. 


Such suit was filed on June 16, 1959, seeking a de- 
claratory judgment and injunctive relief against the 
appellant (J.A. 3-10) to prevent him from approving 
the application of the Manufacturers National Bank 
prior to a decision on the merits of the controversy and 
for a decree, after a trial on the merits, permanently 
enjoining such approval if it appeared that the estab- 
lishment of the branch bank at the described location 
would be in contravention of the provisions of 12 U.S.C. 
36 (J.A. 4-10). A motion for Temporary Restraining 
Order was filed on June 16, 1959 (J.A. 10-11) to obviate 
the possibility of the issuance of the certificate prior to 
the hearing on the Motion for Preliminary Injunction 
filed simultaneously therewith (J.A. 14-17). Such mo- 
tion was granted by Judge Curran, ex parte, on June 


5 


16, 1959. The next day, June 17, at the informal con- 
ference, the Comptroller informed the representatives 
of the appellees that so long as the restraining order 
was outstanding he would make no determination with 
respect to the application (J.A. 36). 


In their complaint, filed on June 16, 1959 (J.A. 3-10), 
appellees allege in substance that approval by the 
Comptroller of Manufacturers’ application for a 
branch at the designated location would violate the 
statutes governing national banks and result in great 
and irreparable injury to appellees through the diver- 
sion and appropriation of a substantial portion of the 
banking business and services now performed by ap- 
pellees in the affected area. 


Appellees’ allegations in their complaint with re- 
spection to the threatened violation of the statutes by 
the Comptroller are grounded upon the provisions of 
Title 12 U.S.C., Section 36(¢), which provide in clear 
and unambiguous terms that for purposes of the estab- 
lishment and operation of branch banks Federal law 
shall follow precisely the statute law of the state in- 
volved. Thus, in this respect, national banks have pre- 
cisely the same rights as state banks in the establish- 
ment and operation of branches. 


The statute law of the State of Michigan, wherein 
the instant controversy arose, severely restricts the 
establishment and operation of branch offices by state 
banks. Section 34 of the Michigan Financial Institu- 
tions Act (infra) specifically limits the establishment 
and operation of branches of state banks to cities or 
villages where no national or state banks, or branches 
thereof, are then in operation. The obvious purpose 
of this statute, which is incorporated in the Federal 
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law to govern national banks, is to protect existing 
banks from competition by branches of outside banks 
and to limit the establishment of branches to cities and 
villages in which banking services were then absent. 


The foregoing considerations justify and support the 
allegations of the complaint and amended complaint 
that three separate violations of the statute are im- 
minently threatened by the Comptroller absent the 
intervention of this action: 


First, as alleged in the complaint, the proposed 
branch location is immediately across the public road 
from the corporate limits of the City of Roseville and 
only one mile west of the corporate limits of the City 
of Fraser (J.A. 6-7) and that the area in which the 
proposed branch site is to be located is an integral part 
of those adjacent cities in which appellee-banks now 
have their respective principal offices. Thus, the estab- 


lishment of Manufacturers’ branch at the proposed 
location would violate the statute because state banks 
are now in operation in the proposed area (J.A. 7). 


Second, the complaint alleges (J.A. 6) that the pro- 
posed location of the branch bank in the unincorpo- 
rated portion of Clinton Township is not within an 
area which can qualify as a separate ‘‘village or city”’ 
within the scope of Federal and Michigan laws which 
limit the establishment of bank branches to such com- 
munities. Therefore, approval of Manufacturers’ ap- 
plication would constitute a violation of those laws. 


Third, the complaint alleges in substance (J.A. 26- 
27) that in the event the unincorporated area in which 
the proposed branch of Manufacturers’ would be lo- 
cated is deemed to be a de facto city or village, approval 
of the establishment of such branch would violate the 
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aforesaid statutes because a branch of the First Na- 
tional Bank of Mt. Clemens is already in operation in 
such area and under the statute no other branch can 
be legally established therein. 


Appellees’ motion for a preliminary injunction (J.A. 
14-23) contained allegations similar to those embraced 
in their complaint, as heretofore summarized, includ- 
ing the representation that the issuance of the Comp- 
troller’s certificate of approval would be conclusive 
and result in extensive and irreparable injury to appel- 
lees. The preliminary injunction was required to pre- 
vent the issuance of the Comptroller’s certificate, which 
he admitted was ‘imminent,’ pending a hearing on 
the complaint at which the factual allegations would be 
established. 


On June 23, 1959, the appellant filed a motion to dis- 
miss the complaint or for summary judgment on the 


grounds that the suit was premature and that the ap- 
pellees lacked standing to sue (J.A. 27). 


On July 1, 1959, after a hearing on June 26, 1959, 
on plaintiff’s motion for preliminary injunction, the 
court below granted appellees’ motion and entered an 
order enjoining the Comptroller from issuing his cer- 
tificate of approval to the Manufacturers National 
Bank until such time as this cause is finally determined 
(J.A. 52-53), However, for the obvious purpose of 
permitting the Comptroller to continue his considera- 
tion of Manufacturers’ application and arrive at a de- 
termination with respect thereto, it was further or- 
dered that ‘‘the preliminary injunction be and the same 
is hereby stayed until such time as approval is given by 
the defendant or his agents” to the application of 
Manufacturers’ to establish a branch bank at the loca- 
tion heretofore described (J.-A. 52). 


8 


Accompanying the aforesaid Order of July 1, 1959, 
was a memorandum opinion (J.A. 34-52) in which the 
lower court held, inter alia, (1) that appellees’ suit 
was not premature (J.A. 42-48); (2) that appellees 
had standing to sue; and (3) that appellees would be 
remediless if the Comptroller were to issue his certifi- 
eate of approval. It was further concluded that the 
appellees should be given the opportunity to establish 
by appropriate proof the factual allegations in their 
complaint (J.A. 41). 


STATUTES AND REGULATIONS INVOLVED 


R.S. 5155, as amended, 12 U.S.C. 36, provides, in 
pertinent part, as follows: 


The conditions upon which a national banking 
association may retain or establish and operate a 
branch or branches are the following: 


* * * * * 


(c) A national banking association may, with 
the approval of the Comptroller of the Currency, 
establish and operate new branches: (1) Within 
the limits of the city, town or village in which said 
association is situated, if such establishment and 
operation are at the time expressly authorized to 
State banks by the law of the State in question; 
and (2) at any point within the State in which said 
association is situated, if such establishment and 
operation are at the time authorized to State banks 
by the statute law of the State in question by lan- 
guage specifically granting such authority affirma- 
tively and not merely by implication or recogni- 
tion, and subject to the restrictions as to location 
imposed by the law of the State on State banks. 


“ee 
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Section 34 of the Michigan Financial Institutions 
Act, as amended, 17 M.S.A. 23.762, provides in perti- 
nent part as follows: 


Any bank having a capital of at least $50,000.00 
may, with the written approval of the commission, 
establish and operate a branch or branches within 
a village or city other than that in which it was 
originally chartered: Provided, That the village 
or city in which it is proposed to establish and 
operate a branch is located in the same county in 
which the parent bank has its principal office or, if 
not in said county, then within 25 miles of said 
parent bank or in a contiguous county at a point 
more than 25 miles from the parent bank, if such 
county has no bank: Provided further, That no 
such branch shall be established in a city or village 
in which a state or national bank or branch thereof 
is then in operation: 


* * * * * 


Any bank may, with the written approval of the 
commission, establish and operate a branch or 
branches within the limits of the city or village in 
which said bank is located: Provided, That the 
commission is satisfied as to the necessity for the 
establishment of such branch and the prospects of 
successful operation if established. * * * 


Regulations of the Comptroller of the Currency 
C. F. R. Title 12, Chap. I 


§4.5 Authorizing branches and seasonal agen- 
cies—(a) Branch banks. (1) Under the provisions 
of R.S. 5155, as amended; 12 U.S.C. 36, national 
banks may, subject to the approval of the Comp- 
troller of the Currency, establish and operate 
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branches and seasonable agencies. Upon receipt 
of an application from a national bank or any bank 
operating in the District of Columbia, for a branch 
or seasonal agency, the appropriate District Chief 
Examiner is instructed to make an investigation, 
taking into consideration the financial history and 
condition of the bank, the adequacy of its capital 
structure, its future earnings prospects, the gen- 
eral character of its management, the number of 
branches now in operation and their location, the 
proposed location of the new branch and the dis- 
tance from the head office, the nearest banking fa- 
cilities, the convenience and needs of the com- 
munity to be served by the new branch, the nature 
of the potential clientele and possible business 
available, including an estimate of contemplated 
volume within a reasonable period of time and 
the prospects of successful operation of the branch, 
together with any other pertinent factors. 


(2) The examiner’s report is submitted to the 
District Chief Examiner who forwards it to this 
office with his own comments and recommendation. 
The information and data is analyzed, briefed and 
routed in the same way as an application for a 
charter. 


(3) If the decision is unfavorable the applicant 
bank is so notified. If the decision is favorable the 
Comptroller issues a formal certificate evidencing 
his approval and consent to the establishment and 
operation of a branch bank at the designated loca- 
tion. * * * 


ll 


SUMMARY OF ARGUMENT 
I 


Appellees are two relatively small state banks chart- 
ered and carrying on their banking businesses, respec- 
tively, in the cities of Roseville and Fraser, Michigan. 
The applicable state and federal laws prohibit the estab- 
lishment of branch banks in either of these cities by an 
outside bank whose principal place of business is in 
another city and they also prohibit the establishment 
of any such branch at a location not ‘‘within a village 
or city.” 


Manufacturers National Bank of Detroit, with total 
resources 70 times as large as those of either appellee, 
applied to the Comptroller (appellant) for a certificate 
authorizing it to establish a branch in an unincorpo- 
rated area adjacent to the corporate limits of Roseville 


- and Fraser, where appellees conduct their businesses. 


The proposed location is illegal in that (1) it is not in 
any separate ‘‘village or city,” (2) the area is in fact 
an integral part of the cities of Roseville and Fraser 
under Michigan and federal law, or (3) such location, 
if in a separate de facto ‘‘village or city,” is illegal 
because a branch bank is already in operation therein. 


This suit to restrain appellant from authorizing such 
a branch is not premature because appellant had ad- 
vised appellees that action on the application was ‘‘im- 
minent”’ and had refused to give appellees any notice 
of his determination to issue a certificate to Manufac- 
turers, which action would have deprived appellees of 
any legal remedy for the irreparable injury which 
would have resulted. Appellees have no legal remedy 
after the Comptroller’s certificate authorizing estab- 
lishment of the branch has been issued. Appellees can- 
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not attack the validity of the certificate in a suit against 
Manufacturers National Bank, the certificate holder, 
because the Comptroller’s certificate is deemed conclu- 
sive and not subject to collateral attack, as the Supreme 
Court has repeatedly held. Nor does a quo warranto 
proceeding offer appellees an adequate legal remedy, 
for it is available only in the discretion of the Attorney 
General of the United States, appellant’s own attorney 
here. 


Likewise, appellees have no remedy by suit against 
the Comptroller after he issues the certificate. Manu- 
facturers National Bank, as the certificate holder, 
would become an indispensable party. The Comp- 
troller and Manufacturers cannot be made parties de- 
fendant to a suit in the same district court, for the 
Comptroller can be sued only in the U. S. District 
Court for the District of Columbia (unless he gives 
consent, which he refused in the court below), and 
Manufacturers can be sued only in the U. 8. District 
Court for the Eastern District of Michigan where it is 
located and carries on its business. 12 U.S.C. §94. 
Nor is the Comptroller answerable to appellees in dam- 
ages even if that were an adequate remedy. 


The threatened injury to appellees from operation 
by Manufacturers of a branch at the illegal location is 
immediate and irreparable. There is wholly insufficient 
banking business in the area of the location apart from 
that now handled by appellees in the area. Any new 
branch would have to draw business from the surround- 
ing cities which appellees already serve. Manufac- 
turers is one of the largest banks in Detroit with re- 
sources overwhelmingly greater than those of the ap- 
pellees. 


13 


Appellant’s contention that appellees cannot prevail 
on the merits is plainly wrong. The allegations of the 
complaint, which must be takert as true for purposes of 
this appeal on preliminary injunction, establish that 
the proposed location is illegal and that the proposed 
branch is prohibited by law from operation. 


II 


Appellees have standing to bring this suit because 
the statute provides they are to be free from competi- 
tion by branches of outside banks. Such competition 
is made illegal by law. The rights thus conferred upon 
appellees are property rights, irreparable injury to 
which is threatened by the Comptroller. The cases re- 
lied upon by appellant are not in point. They involve 
situations where the litigants had no statutory or fran- 
chise right to be free from competition, and the threat- 
ened competition per se was lawful, not unlawful as 
here. Illustrative of these cases is this Court’s decision 
in Kansas City Power & Light Co. v. McKay, 96 App. 
D.C. 273, 225 F. 2d 924. It involved the wholly differ- 
ent situation where the complainant had no statutory 
right to be free from the threatened competition. Here, 
appellees had that statutory right. The Supreme Court 
decision in Frost v. Corporation Commission, 278 U.S. 
515, sustaining the right to sue to restrain competition 
prohibited by law, is controlling. 


ARGUMENT 


L THE ACTION OF THE DISTRICT COURT IN QUALIFIEDLY 
GRANTING APPELLEES’ MOTION FOR PRELIMINARY IN- 
JUNCTION IS PROPER AND MUST BE AFFIRMED 


Appellant contends that the court below erred in 
entertaining appellees’ suit and granting their motion 
for preliminary injunction. In support of this propo- 
sition he advances three contentions: 
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(1) The suit is premature and the lower court’s 
order is an interference in the administrative 
process. 


(2) Appellees have an adequate legal remedy 
after the Comptroller has acted on the application 
for a branch. 


(3) Appellees have not established a reasonable 
probability that they would prevail on the merits. 


This Brief will reply to each of those contentions. How- 
ever, because the question of prematurity of the suit 
turns in part on whether there is any adequate legal 
remedy open to the appellees after the Comptroller of 
the Currency has issued his certificate authorizing the 
establishment of the challenged branch office of the 
Manufacturers National bank, we propose to deal with 
appellant’s first and second points together. 


A. Appellees’ suit in the district court is not premature 

1. It was brought only when the threat of irreparable injury was 
imminent 

The appellees brought their suit for declaratory and 
injunctive relief at the latest possible moment before 
the Comptroller would have taken his final administra- 
tive action. The suit was filed at that point because no 
legal remedy is available to the appellees after the 
Comptroller had acted upon the application of Manu- 
facturers for authorization of a branch. 


The uncontroverted facts are plain. They show that 
the Comptroller was in a position to take final action 
on the day following the filing of the suit in the dis- 
trict court, and that if appellees had waited they would 
have had no legal remedy for irreparable injury which 
would have resulted. 


15 


On March 9, 1959, the Manufacturers National Bank 
of Detroit filed an application with the appellant, 
Comptroller of the Currency, for authority to estab- 
lish and operate a branch banking office near the inter- 
section of Fourteen Mile Road and Gratiot Avenue in 
the unincorporated portion of Clinton Township, Ma- 
comb County, Michigan (J.A. 28-30, 35). The pro- 
posed location is directly across Fourteen Mile Road 
from the northerly corporate limits of the City of Rose- 
ville and one mile east of the corporate limits of the 
City of Fraser, in which cities the principal offices of 
appellees are respectively located (J.A. 8, 33). 


On May 26, 1959, some six weeks later, the Comp- 
troller, through his agent, the Chief National Bank 
Examiner of the Seventh Federal Reserve District, 
wrote a letter advising the appellees that such applica- 
tion had been filed by Manufacturers (J.A. 29-30). 
The letter concluded as follows (J.A. 30): 


‘May we have your views regarding the estab- 
lishment of branch banking facilities at the loca- 
tion described. We shall appreciate your early 
reply as a decision on the subject proposal is im- 
minent....’? (Italies added.) 


On May 27, 1959, counsel for appellees filed with the 
Comptroller a formal protest opposing the establish- 
ment of the branch (J.A. 16), and subsequently ar- 
ranged for a conference with the Comptroller on June 
17, 1959, to present appellees objections (J.A. 13, 18). 


Prior to such conference, appellees’ counsel, on June 
11, 1959, addressed a letter to the Comptroller request- 
ing that he assure appellees that he would advise them, 
after the June 17 conference, of his proposed action on 
the pending application so that they might ‘protect 


16 


their legal rights’ before issuance by him of a cer- 
tificate authorizing the establishment of such branch 
(J.A. 18-19). Under date of June 12, 1950, the Comp- 
troller wrote to appellees’ counsel unqualifiedly re- 
fusing this request (J.A. 20)? 


As the matter then stood, the Comptroller was free 
to issue his certificate of authority for the establish- 
ment of the proposed branch at the conclusion of the 
conference on June 17 without any notice to appellees 
of his decision to do so.?_ Appellees then took the only 
course open to them to prevent the issuance of a cer- 
tificate to Manufacturers. The present suit was filed 
on the afternoon of June 16 and a temporary restrain- 
ing order was issued against the Comptroller by the 
court below. 


Appellees submit, on these facts, that if their conten- 


tion that they would have no adequate legal remedy 
after the Comptroller issued his certificate to Manu- 
facturers is correct, then this suit cannot be premature, 
for the threat of irreparable injury from allegedly 
illegal administrative action was ‘‘imminent.’’ Vicks- 


1 At the hearing in the district court Judge Youngdahl requested 
appellant’s counsel to present again to his client, the appellant, 
this request for notice to appellees, and counsel advised the court 
that appellant still refused to give appellees any notice prior to his 
final action, which, if favorable, would be the issuance of his cer- 
tificate (J.A. 42-43). 


? Since a similar application by Manufacturers had been rejected 
a year earlier, appellees were reasonably apprehensive that the 
present application had been filed only after informal encourage- 
ment by the Comptroller. See Gidney v. Wayne Oakland Bank, 
252 F. 2d 537 (CA-6) at p. 542, where it appears that the applicant 
national bank requested the Comptroller to keep the application 
confidential contrary to his working agreement with the Michigan 
Banking Commission, and the Comptroller agreed to do so to the 
prejudice of the State bank there involved. 
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burg Waterworks Co. v. Vicksburg, 185 U.S. 65, 82. See 
also Waite v. Macy, 246 U.S. 606. This is precisely the 
view stated by Judge Youngdahl in his Memorandum 
below (J.A. 42-44), and appellant has offered nothing 
to discredit this holding. 


Appellant asserts that ‘‘the Comptroller had given 
no personal consideration to the application’’, and had 
reached no conclusion as to whether ‘‘the proposed 
branch should be approved or disapproved”’ (Appel- 
lant’s Br. 4, 6, 7). On this basis appellant asserts 
appellees’ suit is premature. But the fact is that the 
application had already been investigated by the Comp- 
troller’s District Chief Examiner (as provided by the 
Comptroller’s Regulations, C.F.R., Title 12, Ch. 1, Part 
4, § 4.5, supra, pp. 9-10), and the report of investigation 
together with the Chief Examiner’s recommendation 
thereon had been forwarded to the Comptroller’s office 
in Washington for consideration by the Comptroller at 
or before the conference scheduled for June 17, 1959 
(J.A. 13, 16-17, 18-19, 29-30, 43-44). The additional 
fact is that the Comptroller’s office had written to the 
appellees on May 26, 1959, that (J.A. 29-30) 


‘a decision on the subject proposal is imminent.”’ 


As the court below aptly stated (J.A. 44): 


«* . . Thus all there appears left to do is to de- 
cide—and the defendant [Comptroller] has indi- 
cated that this now can take place at any time... ou 


The appellant cannot claim prematurity of suit on 
the eve of his decision on the ground he has not yet per- 
sonally considered and decided the administrative ques- 
tion, when the result of the impending decision will 
leave appellees with no legal remedy for the substan- 
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tial injury to their rights which will follow upon the 
decision. 


If Manufacturers National Bank followed the pat- 
tern of other national banks in Michigan, the contested 
branch would have been opened for business at the 
illegal location in a construction shack, a trailer, or a 
rented building within a few hours after the Comp- 
troller signed the certificate of authority. 


With the opening of the branch the injury would 
have been irreparable. The proposed location is in the 
area served by appellees. There is a totally insufficient 
commercial and domestic population in the immediate 
vicinity of the location to support a branch bank (J.A. 
32-34, 49). The Manufacturers National Bank of De- 
troit has resources nearly 70 times as large as the 
appellees (J.A. 21-23). Appellees cannot hope to sur- 
vive the inevitable encroachment of this giant banking 
corporation upon their own business. The unincorpo- 
rated area itself has no industry, only a few small com- 
mercial establishments scattered along Gratiot Avenue 
between Roseville on the south and Mt. Clemens about 
2% miles north, and no concentrated residential dis- 
trict of any substance. The roads are graveled and 
bordered by open ditches; and there is no sewage sys- 


*In Millard et al v. National Bank of Detroit, 338 Mich. 610, 61 
N.W. 2d 804, the record shows a branch of a national bank was in 
operation in a temporary shack within 24 hours after the Comp- 
troller approved the application by issuing his certificate. In 
Gidney v. Wayne Oakland Bank, supra, the record shows a branch 
was opened for business at a desk in a dry cleaning establishment. 
In another Michigan case now pending in a state court a branch is 
temporarily doing business in a trailer. All these make-shift facili- 
ties were adopted in a race to satisfy the requirement of the Mich- 
igan statute that no branch of an outside bank can be established 
in a village or city after another bank or branch is already op- 
erating there. 
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tem. In the immediate area there is only an elemen- 
tary school (J.A. 30-34, 26). All the foregoing facts 
are within the scope of the pleadings, and the conclu- 
sion of the court below that appellees were threatened 
with immediate and irreparable injury was completely 
justified. 


As the Supreme Court said in the Vicksburg case, 
supra: 


“Tt is further contended that the bill does not 
disclose any actual proceeding on the part of the 
city to displace complainant’s rights under the con- 
tract, that mere apprehension that illegal action 
may be taken by the city cannot be the basis of en- 
joining such action, and that therefore the circuit 
court did right in dismissing the bill. We cannot 
accede to this contention. It is one often made in 
cases where bills in equity are filed to prevent anti- 
cipated and threatened action. But it is one of 
the most valuable features of equity jurisdiction, 
to anticipate and prevent a threatened injury, 
where the damages would be insufficient or irre- 
parable. The exercise of such jurisdiction is for 
the benefit of both parties; in disclosing to the 
defendant that he is proceeding without warrant 
of Jaw, and in protecting the complainant from in- 
juries which, if inflicted, would be wholly destruc- 
tive of his rights.’’ 


The language of the Vicksburg decision aptly fits the 
facts of the case at bar, and the principle laid down 
by the Supreme Court in that case is applicable here. 


Nor is there any merit in appellant’s contention that 
the order of the court below interferes with the admin- 
istrative process (Appellant’s Br. 6). The statute con- 
fers upon the Comptroller the obligation and duty to 
approve or disapprove applications of national banks 
for the establishement of branch offices. Title 12 U.S.C. 
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§ 36(c). The Comptroller’s published regulations pro- 
vide that if his ‘‘decision is favorable the Comptroller 
issues a formal certificate evidencing his approval and 
consent to the establishment and operation of a branch 
bank at the designated location.’? C.F.R. Title 12, Ch. 
1, Part 4, § 4.5(a) (3), supra, p. 10. 


This suit in its present posture merely restrains the 
issuance of the Comptroller’s ‘‘formal certificate’’ until 
a determination on the merits of his legal authority to 
issue such certificate. The district court has granted 
the preliminary injunction, but in the same Order has 
stayed its effect ‘‘until such time as approval is given”’ 
by the Comptroller to the application (J.A.52). Thus, 
there is no order preventing the Comptroller from 
going forward with his administrative decision approv- 
ing or disapproving Manufacturers’ application for a 
branch. The Comptroller is merely enjoined from 


issuing his certificate evidencing such approval (J.A. 
51, 52). As the district court found, and as will be 
shown hereinafter, it is only the issuance of the cer- 
tifieate to Manufacturers for operation of a branch at 
an illegal location which will cause irreparable injury 
to appellees. 


It follows that the suit here was brought only at the 
last moment before the threatened illegal administra- 
tive action, and that it does not in any way interfere 
with the administrative process or the Comptroller’s 
administrative decision. 


2. The suit was not premature because appellees have no adequate 
legal remedy after the Comptroller issues his Certificate 


Appellant contends that the appellees have an ade- 
quate remedy ‘‘when administrative action becomes 
final,”’ i.e. after the Comptroller issues his certificate 
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(Appellant’s Br. 9-10). But there is nothing in appel- 
lant’s brief to support this bare assertion. He makes 
no attempt to answer the court below, which in its 
opinion carefully analyzes and resolves this issue in 
favor of appellees (J.A. 45-48). Appellant appears to 
be in precisely the same position as he was in the dis- 
trict court when his counsel was questioned as to what 
remedy the appellees would have after the Comptroller 
issued his certificate. As the opinion below shows, ap- 
pellant’s counsel had no answer (J.A. 45) : 


‘The crucial issue remains: once the certificate 
issues, do the plaintiffs have a remedy? Defend- 
ant asserts they do; however, when questioned on 
oral argument, the Assistant United States Attor- 
ney was unable to provide the Court with a precise 
description of the nature of this remedy.” (Italies 
added.) 


Appellees would have no adequate remedy once the 
Comptroller issues his certificate of authority for the 
establishment of a branch bank for the following rea- 
sons: 


(1) Appellees cannot obtain relief against the 
bank to whom the Comptroller has issued his cer- 
tificate because 


(a) The Comptroller’s certificate is conclusive 
evidence of the holder’s legal right to operate 
a branch and cannot be collaterally attacked. 


(b) Quo warranto proceedings are not avail- 
able except in the discretion of the Attorney Gen- 
eral of the United States, who is appellant’s own 
counsel here, and therefore do not afford an 
adequate legal remedy. 
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(2) Appellees cannot obtain relief against the 
Comptroller because 


(a) The Manufacturers National Bank as 
holder of the certificate would be an indispen- 
sable party to such suit, and such Bank and the 
Comptroller cannot be sued in the same Federal 
district court without their consent. 


(b) Even if damages were an adequate remedy, 
no damage suit will lie against the Comptroller. 


The soundness of these propositions will now be demon- 
strated. 


a. Appellees cannot obtain relief against the Bank 
holding the Comptroller’s certificate authorizing 
a branch. 


The conelusiveness of the Comptroller’s certificate 
has been settled by repeated decisions and is not open 
to dispute. Casey v. Galli, 94 U.S. 673; Tillinghast v. 
Bailey, 86 Fed. 46, aff’d 99 Fed. 801 (CCA-6) ; Brown 
y. Tillinghast, 93 Fed. 326 (CCA-9). See also Na- 
tional Bank v. Matthews, 98 U.S. 621; Kerfoot v. 
Farmers’ & Merchants’ Bank, 218 U.S. 281, 287; Noel 
Estate v. Commercial National Bank, 232 F. 2d 483 
(CA-5) ;7 Michie, Banks and Banking (Permanent Ed. 
and Supplement, Ch. 15 § 170) p. 315. 


These decisions hold that the Comptroller’s certifi- 
cate is conclusive evidence of all the facts he is re- 
quired to ascertain before the issuance thereof, and that 
a third party may not go behind it. Illustrative of 
these decisions is the case of Tillinghast v. Bailey, 99 
Fed. 801, where the Sixth Circuit Court of Appeals 
held (at p. 808) : 


23 


“The comptroller’s certificate upon which the bank 
is allowed to begin business, and his further cer- 
tificate approving an increase or reduction of the 
capital stock, are conclusive evidence of all facts 
which he is required to ascertain before the issu- 
ance thereof. ... The purposes of the act in pro- 
viding for and making necessary the comptroller’s 
certificate are that he shall make inquiry, and 
determine the existence of these essential facts; 
and make record evidence, upon which the public 
may rely, that the required conditions do in fact 
exist. The conclusiveness of the comptroller’s cer- 
tifieate is not now open to dispute. It is settled by 
repeated decisions upon the most satisfactory 
grounds. Casey v. Galli, 94 U.S. 673; Chubb v. 
Upton, 95 U.S. 665 . . . Brown v. Tillinghast, 93 
F, 326.”’ 


In Casey v. Galli, supra, the Supreme Court said (pp. 
169-170 of 94 U.S.): 


“|, The plea proposes to go behind the certifi- 
eate and contradict it. This cannot be done. The 
_.. certificate is conclusive ... No question can be 
raised in this collateral way...” 


Appellees submit that any suit brought by them 
against the Manufacturers National Bank after the 
Comptroller’s certificate had been issued would be sum- 
marily dismissed on the authority of the above-cited 
decisions. 


b. The mere possibility of a quo warranto proceeding 
does not afford appellees an adequate remedy at 
law. 


The opinion of the court below contains a careful 
analysis of this possibility and reaches the correct con- 
clusion that quo warranto does not afford appellees an 
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adequate remedy after the certificate issues (J.A. 46- 
48). Appellees can add little to the lower court’s opin- 
jon. 


In the first place, the Michigan Supreme Court has 
held that a quo warranto proceeding brought by the 
Attorney General of Michigan will not lie against a na- 
tional bank. Millard v. N ational Bank of Detroit, 338 
Mich. 610, 61 N.W. 2d 804 (1953). 


Similarly, the federal district courts do not have 
jurisdiction of a quo warranto proceeding brought by 
‘a State to oust a branch office of a federally chartered 
agency. United States ex rel. State of Wisconsin V. 
First Federal Savings & Loan Ass’n., 248 F. 2d 804 
(CA-7, 1957), cert. den. 355 U.S. 957. 


Finally, the possibility of quo warranto through the 
Attorney General of the United States is discretionary 


with him and is not a matter of right to the appellees. 
Since the Attorney General is counsel for the Comp- 
troller here, it seems apparent he would be most un- 
likely to shift sides at the request of the appellees. 
Since such a proceeding is not a matter of right it does 
not afford appellees an adequate remedy. In Colum- 
bian Cat Fanciers Vv. Koehne, 68 App. D.C. 257, 96 F. 
2a 529, this Court so held, stating (at p. 532): 

+ ¢ Adequate remedy at law’ means a remedy vested 

in the complainant, to which he may at all times re- 


sort at his own option, fully and freely, without let 
or hindrance.”’ (Italics added.) 


See also footnote 21 of the Memorandum of the court 
below (J.A. 48). 


It follows that after issuance of the Comptroller’s 
certificate the appellees here would have no legal 
remedy against the Manufacturers National Bank. 
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c. Appellees cannot obtain relief against the Comp- 
troller after his Certificate has been issued. 


Suit must be brought by the appellees against the 
Comptroller of the Currency in the United States Dis- 
trict Court for the District of Columbia unless he volun- 
tarily consents to be sued in another district. Gidney v. 
Wayne Oakland Bank, supra. In this case he has re- 
fused such consent (J.A. 49). Similarly, the Manufac- 
turers National Bank must be sued in the United States 
District Court for the Eastern District of Michigan un- 
less it voluntarily submits to process in some other dis- 
trict. Title 12 U.S.C. § 94. 


Once the Comptroller has issued his certificate to 
Manufacturers, that Bank becomes an indispensable 
party to any suit brought against the Comptroller to in- 
validate it. State of Texas v. Interstate Commerce 
Commission, 258 U.S. 158; Shields v. Barrow, 17 How. 
130, 139; Calcote v. Texas Pacific Coal & Oil Co., 157 
F. 2d 216 (CA-5) ; Balter v. Ickes, 67 App. D.C. 112, 89 
F. 2d 856; Stevens v. Bartholomew, 96 App. D.C. 11, 
222 F. 2d 804; 3 Moore’s Federal Practice, §§ 19.07, 
19.12, 19.17. Without Manufacturers—the holder of 
valuable rights under the certificate—as a party the dis- 
trict court would be compelled to dismiss such a suit. 
But before the certificate issues, the legal posture of 
a suit against the Comptroller is different. Manufac- 
turers does not possess the rights conferred by the cer- 
tificate, and is therefore no more than a conditionally 
necessary party. Cherokee Nation v. Hitchcock, 187 
U.S. 294; Gauss v. Kirk, 91 App. D.C. 80, 198 F. 2d 
83. It was on this principle that the court below held 
in this proceeding that appellees were entitled to pro- 
ceed against the Comptroller without joinder of Manu- 
facturers (J.A. 49-51). 


26 


Since Manufacturers National Bank, as holder of the 
certificate, would be an indispensable party to a suit 
against the Comptroller in the District of Columbia 
and jurisdiction and venue as to the Bank cannot be ob- 
tained in the District as a matter of right, appellees 
cannot bring suit against the Comptroller to invalidate 
the certificate. 


This state of affairs leaves appellees remediless after 
the certificate has issued. Not even a suit for damages 
will lie against the Comptroller (J.A. 48). Cooper v. 
O’Connor, 69 App. D.C. 100, 99 F. 2d 135, cert. den. 


305 U-S. 642. 


From all the foregoing, it follows that appellees’ suit 
immediately prior to the Comptroller’s “imminent”’ 
administrative action was not premature. Had appel- 
lees waited their rights would have been forever lost. 


B. Appellees’ complaint alleges facts which when proved will 
require the trial court to grant the relief sought against 
the Comptroller 


Appellees submit that there is no substance to the 
appellant’s contention that there is no reasonable prob- 
ability that on the merits of this suit appellees would 
ultimately prevail (Appellant’s Br. 10-12). 


The Michigan law, which the Federal law adopts in 
12 U.S.C. §36(c), prohibits the establishment of a 
branch by an outside bank* ‘in a village or city in 
which a state or national bank or branch thereof is 
then in operation...” Likewise, it requires that such 


4The term ‘‘outside bank’’ is used here to designate a bank 
whose principal office, as provided in its charter, is in a village or 
city other than the one in which it proposes to establish a branch 
office. 
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a branch must be located ‘‘within a village or city.” 
It is clear that under Michigan law the term ‘‘village 
or city’’ has a broader meaning in the Michigan bank- 
ing laws than it has in the Michigan statutes providing 
for the incorporation of villages and cities. See 3 
Mich. Stat. Ann. 5.1202, 5.1513. Thus, a cohesive com- 
munity having the usual characteristics of a village or 
city is a ‘‘village or city”’ for purposes of the Michigan 
banking laws even though it is not incorporated. 
Wyandotte Savings Bank v. Eveland, 347 Mich, 33, 78 
N.W. 2d 612. But this does not mean that a branch 
can be established in ‘‘an open cornfield’’ or in some 
sparsely settled area not recognizable as a distinct vil- 
lage. Wyandotte, supra. Likewise, it is clear that a 
‘‘yjllage or city’’ as those terms are used in the Michi- 
gan banking law may extend beyond the formal cor- 
porate limits of an incorporated village or city. Thus, 
areas immediately beyond the formal corporate limits 
of a chartered village or city into which a small portion 
of the population has spilled over are just as much a 
part of such incorporated village or city as the im- 
mediately adjacent areas inside the formal corporate 
limits. See Wyandotte, supra. 


It is on the basis of the foregoing statutory law, as 
amplified by judicial decision, that appellees have 
predicated their complaint. 


Appellees have made three allegations: 


(1) That the proposed location and the immedi- 
ately surrounding unincorporated area do not con- 
stitute a separate village but are in fact integral 
parts of the cities of Roseville and Fraser. Since 
the applicable law provides that no branch of an 
outside bank shall be established ‘‘in a city or vil- 
lage in which a state or national bank . . . is then in 
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operation,”’ it would be unlawful for the Comptrol- 
ler to issue a certificate authorizing Manufacturers 
National Bank of Detroit to operate a branch at 
the proposed location, which is in fact a part of the 
City of Roseville for purposes of the banking laws 
(J.A. 7, Complaint 19). 


(2) That the proposed location in the unincorpo- 
rated area of Clinton Township is not “within a 
village or city’’ because such unincorporated area 
does not have the characteristics of a separate un- 
incorporated village as required by the Michigan 
Financial Institutions Act (J.A. 6-7, Complaint 
18). 


(3) That, even if the unincorporated area of 
Clinton Township were held to be a separate unin- 
ecorporated village, the establishment of the pro- 
posed branch of Manufacturers National Bank of 
Detroit would be unlawful because there is already 
in operation in the same unincorporated area a 
branch office of the First National Bank of Mt. 
Clemens, and the applicable law provides that no 
branch of an outside bank shall be established in 
a city or village in which a branch of a state or 
national bank is then in operation (J.A. 26-27, 
Amended Complaint 19a). 


If appellees can establish to the satisfaction of the 
trial court any one of these allegations it is entitled 
to a judgment on the merits. The evidence is virtually 
econelusive that the proposed location immediately 
across the street (Fourteen Mile Road) from the north- 
erly corporate limits of Roseville is de facto an in- 
tegral part of the City of Roseville and as a practical 
matter cannot be distinguished from it (J.A. 33-34). 
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As the Michigan Supreme Court said in Wyandotte (p. 
617): 

“The word ‘village’ is not a technical word ... 

but is a common word in general usage... It is 


...a collective body of inhabitants, gathered to- 
gether in one group.” 


Likewise, there is prima facie evidence that the unin- 
corporated area of Clinton Township is not a cohesive 
community having the usual characteristics of an un- 
incorporated village. Its inhabitants are not ‘‘gathered 
together” in any ‘‘one group.”” The area is sparsely 
settled, without industry, with no concentrated core of 
population and with a relatively few commercial estab- 
lishments sprawled along the main highway (Gratiot 
Avenue—U. S. Route 25) between the Cities of Rose- 
ville and Mt. Clemens, about 214 miles north (J.A. 32- 
34, 30-32). The unincorporated area is not a new 
burgeoning suburban development where a separate 
village or city might be expected to emerge (J.A. 31). 
Finally, the fact that a branch of a national bank is al- 
ready in operation in the unineorporated area on 
Gratiot Avenue less than 214 miles north of the pro- 
posed location is readily susceptible of proof by the 
Comptroller’s own records. 


Appellees respectfully submit that their complaint 
as amended makes out a prima facie case on the merits, 
and that the district court was correct in so holding 
(J.A. 40-41). 


Appellant now contends (Appellant’s Br. 11-12) that 
the test of whether an area is a de facto village or city 
in Michigan is whether the area meets the requirements 
for incorporation as such under Michigan law (3 Mich. 
Stat. Ann. 5.1202, 5.1513). Notso. The test laid down 


30 


in Wyandotte, supra, is whether it is a cohesive self- 
sustaining community having the usual characteristics 
of a distinet village. In the Wyandotte case the pro- 
posed location was in the approximate center of a con- 
centrated population of 18,000 to 20,000 persons, with 
schools, churches, department stores, supermarkets, 
professional offices, and numerous other characteristics 
of aself-sustaining city. The Michigan Supreme Court 
in that decision completely divorced the term ‘‘village 
or city” as used in the Michigan banking law from the 
terms ‘‘village’’ and “city”? as used in the Michigan 
statutes authorizing incorporation. 3 M.S.A., supra. 
Although the statutory standards for incorporation 
might be considered as some evidence of the minimum 
requirements for declaring an unincorporated area 
to be a ‘‘village”’ under the banking law, the test 
under the latter law is a pragmatic one to be decided 
upon the facts of each case. Thus, appellant has 
completely failed in his claim that appellees’ complaint 
would have to be dismissed as a matter of law. 


IL APPELLEES HAVE STANDING TO SUE BECAUSE THE IM- 

MINENT ACTION OF THE COMPTROLLER WOULD CONSTI- 
TUTE AN UNLAWFUL INVASION OF THEIR PROPERTY 
RIGHTS, AND APPELLANT'S CONTENTION TO THE CON- 
TRARY MUST BE REJECTED 


The appellant’s contention that appellees have no 
standing to bring such a suit as this has uniformly been 
rejected each time it has been raised. In Gidney Vv. 
Wayne Oakland Bank, supra, this issue was first raised 
in the U. S. District Court for the District of Columbia, 


5In the more recent case of Bank of Livonia v. Gidney, U.S. 
Dist. Ct. for D.C., CA No. 2397-59, involving the same issue, Judge 
Burnita Matthews rejected the same contentions advanced here by 
the Comptroller and denied his motion to dismiss the suit, thereby 
requiring the Comptroller to answer on the merits. 
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where that case originated, and was rejected before 
the case was transferred, with the Comptroller’s con- 
sent, to the Eastern District of Michigan. Thereafter, 
it was rejected by the District Court in Michigan and 
by the Sixth Circuit on appeal. In the instant case, 
the same contention was rejected by Judge Youngdahl 
in the court below. Since the decision below, the same 
question has been presented and once again rejected by 
the district court (Judge Matthews) in Bank of Li- 
vonia v. Gidney, U.S. D. Ct. for D.C., CA No. 2397-59. 
Thus, the courts of the two districts and the one circuit 
in which the issue has been raised are unanimously in 
agreement that the contention is without merit. 


The court below disposed of appellant’s contention as 
follows (J.A. 48-49) : 


“The plaintiffs are two state banks within two 
and a half miles of the proposed location of Na- 
tional’s branch; they are seeking to enjoin unlaw- 
ful competition which threatens them with irre- 
parable and immediate damage. An uncontro- 
verted affidavit states that there is insufficient 
banking business in Clinton itself; any new branch 
in Clinton would have to draw its business from the 
surrounding communities which these plaintiffs al- 
ready service. Under the circumstances of this 
case, the Court is of the opinion that plaintiffs 
have standing to bring this suit. 


“In National Bank of Detroit v. Wayne Oak- 
land Bank, supra, note 10, a suit was brought by a 
state bank to enjoin the Comptroller from issuing 
a certificate authorizing a national bank to estab- 
lish a branch office in Troy, Michigan. On the 
question of standing, the Court stated: 


‘As to the standing of the Wayne Oakland 
Bank to maintain its suit, it was faced with in- 
vasion of property rights, and injury from a 
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competition which was prohibited by the federal 
statutes subjecting national banks to the same 
rules of law as cover state banks. The district 
court found, as a fact, that the competition re- 
sulting from the opening and operation of a 
pranch by the National Bank of Detroit would 
certainly cause inestimable damage to the Wayne 
Oakland Bank. Whether the rights of a party 
are infringed by unlawful action of an individ- 
ual or by exertion of unauthorized federal ad- 
ministrative power, it is entitled to have such 
controversy adjudicated.’ (252 F. 2d at 544) 


And see Frost v. Corporation Commission, 278 
U.S. 515 (1929).” 


Appellant ovelooks the crucial fact that the statute 
here involved expressly makes the threatened competi- 
tion illegal and confers on the appellees the special 
right and privilege of operating their banks free from 


competition by branches of ‘‘outside banks.” Mich. 
Financial Institutions Act, § 34, Title 12 U.S.C. § 36(¢). 
By these statutes the establishment of such a branch in 
appellees’ communities is made unlawful. Likewise, 
appellees by statute hold the right and privilege, per- 
sonal to them, of operating their banks free from such 
unlawful competition. 


The essence of appellees’ complaint is that the estab- 
lishment of a branch of the Manufacturers National 
Bank of Detroit at the proposed location would be il- 
legal and in violation of appellees’ statutory right to 
operate state banks free of the unlawful competition of 
outside branches. It follows that appellees meet the 
test laid down by this Court that to “‘ ‘have standing in 
court, [appellees] must show an injury or threat to a 
particular right of their own as distinguished from the 
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public’s interest in the administration of the law.’”’ 
Benson v. Schofield, 98 App. D. C. 424, 236 F. 2d 719, at 
722, cert. den. 352 U.S. 976. 


The Supreme Court has consistently held that where 
the litigant possesses a legal right conferred by statute 
to be free from specified competition, it has standing to 
sue where that right is threatened with invasion and 
injury. Walla Walla City v. Walla Walla Water Com- 
pany, 172 U.S. 1; Frost v. Corporation Commission, 
278 U.S. 515; Chicago v. A. T. & S. F. Ry. Co., 357 
U.S. 77. See also New State Ice Co. v. Liebmann, 285 
U.S. 262. Under these decisions, the right of one 
whose property rights will be injured by unlawful com- 
petition to bring suit is clear. 


The principle is exemplified in the leading case of 
Frost v. Commission, supra. That case involved a 
statute of Oklahoma which declared the business of 
operating a cotton gin to be a public utility, and which 
prohibited such operation without a license from the 
Corporation Commission. The statute, as originally en- 
acted, required a showing of public convenience and 
necessity as a condition for the granting of a license. 
Plaintiff after making such a showing obtained a license 
to operate a gin. Thereafter, by amendment to the stat- 
ute, it was provided that certain cooperatives could ob- 
tain licenses without a showing of public convenience 
and necessity. Such a cooperative applied to the Cor- 
poration Commission for a license to operate a gin. It 
did not make any showing of public convenience and 
necessity. Plaintiff protested to the Commission the 
granting of the license without such a showing, but the 
Commission held that the amendment to the statute 
made it mandatory to grant the license without regard 
to necessity. Plaintiff filed suit to enjoin the Commis- 
sion from issuing the license and to enjoin the coopera- 
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tive from the establishment of the gin on the ground 
that the amendment to the statute was invalid as con- 
travening the due process and equal protection clauses 
of the Fourteenth Amendment. In holding that plain- 
tiff was entitled to an injunction as prayed, this Court 
said (p. 521): 


‘‘ Appellant, having complied with all the provi- 
sions of the statute, acquired a right to operate a 
gin in the city of Durant by valid grant from the 
state acting through the corporation commission. 
While the right thus acquired does not preclude 
the state from making similar valid grants to 
others, it is, nevertheless, exclusive against any per- 
son attempting to operate a gin without obtaining 
a permit or, what amounts to the same thing, 
against one who attempts to do so under a void 
permit; in either of which events the owner may 
resort to a court of equity to restrain the illegal 
operation upon the ground that such operation is 
an injurious invasion of his property rights. 6 
Pom. Eq. Jur., 3d ed. (2 Eq. Rem.) §§ 583, 584; 
People’s Transit Co. v. Henshaw (C.C.A. 8th), 20 
F. (2d) 87, 90; Bartlesville Electric Light & P. Co. 
v. Bartlesville Interurban R. Co., 26 Okla. 453, 29 
L.R.A. (N.S.) 77, 109 Pae. 228; Patterson v. Woll- 
man, 5 N.D. 608, 611, 35 L.R.A. 536, 67 N.W. 1040; 
Millville Gaslight Co. v. Vineland Light & P. Co., 
72 N.J. Eq. 308, 307, 65 Atl. 504. The injury threat- 
ened by such an invasion is the impairment of the 
owner’s business, for which there is no adequate 
remedy at law.”’ 


In the recent case of Chicago v. A.T.& S. F. Ry. Co., 
supra, the Supreme Court again ruled that a plaintiff 
holding a license under an ordinance which, if valid, 
prohibited a competitor from operating without a simi- 
lar license, had standing to sue. The Supreme Court 
said (p. 83): 
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‘*. It is enough, for purposes of standing, that 
we have an actual controversy before us in which 
Parmalee has a direct and substantial personal in- 
terest in the outcome. Undoubtedly it is affected 
adversely by Transfer’s operation. Parmalee con- 
tends that this operation is prohibited by a valid 
city ordinance and asserts the right to be free from 
unlawful competition. ...’’ (Italics added.) 


The distinction between the foregoing line of cases 
and such decisions as Alabama Power Co. v. Ickes, 302 
U.S. 464, and Kansas City Power ¢ Light Co. v. 
McKay, 96 App. D.C. 273, 225 F.2d 924, cert. den, 350 
U.S. 884, is clear. In the latter cases, the litigant did 
not possess any legal right to be free from competition, 
and therefore had no standing to sue on the ground that 
the threatened competition by a governmental agency 
was beyond its legal powers. In distinguishing the 
fact involved from the Frost case, the Supreme Court 
in Alabama Power said (pp. 484-485) : 


“Frost v. Corporation Commission, 278 U.S. 519, 
73 L. ed. 483, 49 S. Ct. 235, relied upon by peti- 
tioner, presents an altogether different situation. 
Appellant there owned a cotton-ginning business 
in the City of Durant, Oklahoma, for the opera- 
tion of which he had a license from the corporation 
commission. The law of Oklahoma provided that 
no gin should be operated without a license from 
the commission, which could be obtained only upon 
specified conditions. We held that such a license 
was a franchise constituting a property right with- 
in the protection of the Fourteenth Amendment ; 
and that while the acquisition of the franchise did 
not preclude the state from making similar valid 
grants to others, it was exclusive against an at- 
tempt to operate a competing gin without a permit 
or under a void permit. The Durant Co-operative 
Gin Company sought to obtain a permit from the 
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commission which, for reasons stated in our opin- 
ion, we held would be void and a clear invasion of 
Frost’s property rights. We concluded that a legal 
right of Frost to be free from such competition 
would be invaded by one not having a valid fran- 
chise to compete, and sustained Frost’s right to an 
injunction against the comm ission and the Durant 
company. See Corporation Commission v. Lowe, 
981 U.S. 431, 435, 74 L. ed. 945, 948, 50 S. Ct. 397. 
The difference between the Frost Case and this is 
fundamental; for the competition contemplated 
there was unlawful while that of the municipalities 
contemplated here is entirely lawful.” (Italics 
added.) 


The foregoing quotation demonstrates also that the 
appellant’s reliance on the decision of this Court in the 
Kansas City case, supra, is misplaced. The complain- 
ant Kansas City Power & Light Company possessed no 


right conferred upon it by law to be free from com- 
petition in its area by the operations of a governmental 
agency. The opinion states (p. 929 of 225 F.2d): 


“appellants point to no provision in their 
charters which purports to grant them a monopoly 
or to protect them from competition by a Federal 
instrumentality, with the result that they have no 
basis for asserting that the competition which will 
be provided by SPA’s activities is illegal as to 
them. ...”’ 


This Court therefore held that the utility company had 
no standing to sue to prevent competition which was in 
and of itself lawful. 


In the case at bar the appellees are operating under 
a statute which confers upon them the right to be free 
from the competition of branches of outside banks. 
The establishment of such outside branches in their 
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areas is expressly prohibited by the law and the com- 
petition therefrom would be illegal. Appellees there- 
fore have standing to sue to prevent the threatened in- 
fringement of their statutory rights. 


In this view of the procedural issue appellees believe 
it is wholly unnecessary to discuss appellant’s intricate 
argument as to the meaning of the Administrative Pro- 
cedures Act (Appellant’s Br. 16-22). Suffice it to say 
that since appellees have the necessary standing apart 
from the Administrative Procedures Act (5 U.S.C. 
1009(a)), it is unnecessary to decide whether that Act 
creates a new right under which appellees also have the 
necessary standing. 


In passing, appellees wish to point out that a holding 
that they are without standing to sue in the circum- 
stances of this case would virtually destroy the parity 
between state banks and national banks which Congress 
has carefully established in the National Banking Act. 
It would place in the hands of the Comptroller of the 
Currency the power to permit gigantic national bank- 
ing associations to compete illegally—and thereby de- 
stroy—smaller state banks in direct contravention of 
the will of Congress as so carefully expressed in Title 
12 U.S.C. Sec. 36(c). It is submitted that this Court 
will not sanction the destruction of congressionally pro- 
tected property rights by holding that the state banks 
are without standing to sue for the protection of those 
rights. 
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CONCLUSION 


The decision and order of the lower court, granting 
appellees’ motion for preliminary injunction restrain- 
ing the issuance of a certificate authorizing a branch 
bank but staying its effect until the Comptroller has 
made his administrative decision, should be affirmed. 
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On May 12, 1960, the Court rendered its decision affirming 
the judgment of the district court in the above-captioned 
appeal. Pursuant to Rule 2% the Comptroller of the Currency, 
appellant, respectfully petitions this Court for a rehearing. 
The grounds for this petition are as follows: 

1. The Comptroller of the Currency, in 1959, was presented 
with 691 applications by national banking associations for 
approval to establish and operate branch banks.’ It is a rare 
instance when a proposed branch by a national bank has the 
endorsement or approval of competing state banks; it is an 
equally rare occasion when both factual and legal objections, 


2The Comptroller received 499 de novo branch applications during 1958; 
487 were received during 1957, 524 during 1956, 532 during 1955, and 382 in 
1954. In 1958, 317 of the 499 applications were approved, 90 were rejected 
and 37 withdrawn and 46 not finally disposed of in 1958. 96th Annual 
Report of the Comptroller of the Currency, 1958, pp. 15-16. Thirty-nine 
States, as of 1958, permit either statewide branch banking or branch bank- 
ing within limited areas. Eleven States prohibit branch banking or have no 
laws regarding branch banking. 
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fancied or real, cannot be raised in opposition to the establish- . 
ment of a branch by a national bank and to the Comptroller’s 
approval of that branch. Every application filed with the 
Comptroller is, then, a possible subject of controversy and 
litigation. The Comptroller understandably regarded the 
instant case of unprecedented importance from an administra- 
tive standpoint; accordingly, he recommended to the Depart- 
ment of Justice thet an appeal be taken from the judgment of 
the district court, which, in advance of administrative con- 
sideration or decision by him of the branch application of the 
Manufacturer’s National Bank, preliminarily enjoined the 
Comptroller from issuing a certificate approving the establish- 
ment of the proposed branch. 

The Civil Division of the Department of Justice concurred 
in the Comptroller’s recommendation since we, too, viewed 
Judge Youngdahl’s decision as an important precedent, dis- 
posing of legal questions of first impression and of the first 
magnitude in their application to the office of the Comptroller 
of the Currency. In recommending to the Solicitor General 
that an appeal be authorized, we felt and continue to feel, that 
the decision and opinion of Judge Youngdahl required precise 
examination by this Court. 

On May 12, 1960, however, this Court, per curiam, affirmed 
in an opinion which does no more than to agree “in general” 
with the opinion of Judge Youngdahl at 174 F. Supp. 770. We 
are accordingly left no guess as to the area of the Court’s agree- 
ment with the opinion of the district court and can only specu- 
late as to why the Court was apparently reluctant to endorse, 
without apparent reservations, the views expressed by Judge 
Youngdahl. As it presently stands, the Court’s decision offers 
little or nothing as an appellate guidepost to the Comptroller 
and an inadequate basis for modification of his practice, his 
regulations or for seeking Congressional modification of the 
laws that permit judicial intervention in advance of considera- 
tion or decision by the Comptroller on a national bank’s branch 
bank application. 


“~“» * We have the assurance of the Comptroller that he gives personal con- 
sideration to every branch bank application and he personally decides 
whether to approve or disapprove each and every application. 
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4. The opinion of Judge Youngdah! does not in our opinion 
provide any answer to the Comptrolier’s basic contention that 
there is an adequate and effective remedy available to appellee 
if and when the Comptroller should approve the branch appli- 
cation of the national bank and issue his certificate authorizing 
the establishment and operation of the proposed branch. We 
did not, in this Court or the district court, suggest a& quo war- 
ranto proceeding or a suit for damages as possible legal reme- 
dies open to appellees in the event the Comptroller should 
decide to authorize the establishment and operation of the 
proposed branch bank. These issues, if they are in the case at 
all, were tendered by appellees (J. App. 45) ; and as an academic 
matter we too are in general agreement with Judge Youngdahl 
that these remedies are not available or would not provide an 
adequate remedy if they were available. Though the district 
court’s opinion (J. App. 46-48; 174 F. Supp. 778-780) reflects 
extended consideration of points which really aren’t involved 
in the case it makes no mention of the declaratory judgment 
procedure and injunctive relief which in our view provide ap- 
pellees with an effective and adequate remedy should the need 
arise. Judge Youngdahl’s opinion then gives no reason why 
these remedies are not an appropriate and satisfactory means 
of testing the legality of the Comptroller’s action when it be- 
comes final and, if in order and it proves necessary, by manda- 
tory injunction addressed to the Comptroller,to prevent the 
operation of the branch or to compel its closing in the unlikely 
event it has been placed in operation by the national bank. 
For an answer, we must, as matters now stand, look to the 
Appellees brief in this Court. 

We find it difficult to believe that this Court has uncritically 
accepted appelleeg representations and arguments anent the 
conclusiveness of the Comptroller’s certificate; and we find it 
equally difficult to believe that this Court had accepted ap- 
pellees more basic proposition that once the Comptroller’s 
certificate gets into the hands of a national bank, then are the 
courts utterly impotent to inquire into the authority of the 
Comptroller to issue the certificate, ¢o scrutinize the legality 
of the branch bank which the certificate authorizes and to 
nullify that certificate if it has been issued illegally. These 
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novel propositions, espoused by appellees but disavowed by 
the Comptroller, are bottomed upon dubious authorities that 
have nothing to do with branch banking and upon the unde- 
cided premise that once the Comptroller’s certificate issues, 
the national bank then becomes an indispensable party in any 
proceeding against the Comptroller testing the legality of a 
proposed branch and the Comptroller’s approval of that branch 
(Appellees’ Br., pp. 25-26). 

It escapes us how the rights of the national bank can be 
conclusively adjudicated as they will be in the present suit 
without its being a party, but once a purely formal certificate 
evidencing the Comptroller's approval issues, then the bank 
becomes an “indispensable” party. Such an argument, to our 
mind, refutes itself. In any event, Judge Youngdahl did not 
begin to go so far as appellees would like. In his view the 
national bank, for purposes of this case, was neither an indis- 
pensable party nor a necessary party (J. App. 49-50; 174 F. 
Supp. 780-781). His reasoning and the authorities to which 
he refers effectively cut the ground from under appellees 
“indispensable party” argument which is their only answer to 
our contention that a complete and effective judicial remedy is 
available if and when the Comptroller decides to approve the 
branch application.* 

3. If this Court’s opinion means what it implies, then any 
bank, be it state or national, which would question the legality 
of a proposed branch establishment by a competing national 
bank must do so before the Comptroller acts upon the applica- 
tion. Once the certificate evidencing approval issues, as we 
understand appellee’s argument and the district court’s deci- 
sion in this case, then judicial review and relief are beyond the 
power of the courts either because the certificate is “conclusive” 


* The Comptroller is now a party to such a suit brought at the instance of 
the Community National Bank of Pontiac which seeks declaratory and 
injunctive relief against the Comptroller and the Manufacturers National 
Bank of Detroit. There, the Comptroller approved the proposed branch and 
issned his certificate of approval. He has not in that case suggested that 
his “certificate” is conclusive on the court or that his approval is not subject 
to judicial inquiry as to his authority legally to approve the branch. 
Community National Bank of Pontiac v. Gidney and Manufacturers National 
Bank of Detroit (Civil No. 19383, E.D. Mich.). 
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or the national bank is an indispensable party to a suit brought 
against the Comptroller of the Currency but cannot be sued 
in the District of Columbia. The uncritical acceptance of ap- 
pellees’ arguments and the district court’s decision cannot help 
but serve as an invitation to litigation with attendant disrup- 
tion of the administrative process. With an average in recent 
years of 500 branch applications being processed annually by 
the Comptroller and 691 such applications submitted in 1959 
(supra, p. 1), the District Court for the District of Columbia 
may well be besieged by competing banks of national banks 
which, for purposes of delay or to safeguard their rights in the 
event the Comptroller should approve a branch application, 
will as in this case, invoke the aid of the courts even though 
the branch may never be approved by the Comptroller.* Our 
fears in this respect are not fanciful but have already proved 
to be well founded. 

In the wake of Judge Youngdahl’s decision, the Bank of 
Livonia (Michigan) sought and on the authority of Judge 
Youngdahl’s opinion, obtained from Judge Mathews a pre- 
liminary injunction restraining the Comptroller from issuing 
a certificate evidencing his approval of a branch application 
by the National Bank of Detroit. Bank of Livonia v. Gidney, 
No. 2397-59 (D. Col.).. In common with this case, the in- 
junction issued notwithstanding the Comptroller had given no 
personal consideration to the application. An appeal from the 
decision has been noted and will be docketed in this Court on 
or before June 8, 1960 unless the time for docketing is extended. 

By a suit commenced August 15, 1959, the Broad Street 
Trust Company, a Pennsylvania state bank, sought a tempo- 


“Of the 499 applications submitted and processed by the Comptroller in 
1958, 20 percent were denied. 96th Annual Report of the Comptroller of 
the Currency, 1958, pp. 15-16. We are advised that approximately 23 
percent of the applications processed in 1959 were denied, including four 
of thirteen applications by national banks in the State of Michigan. 

*Judge Youngdahl’s order in this case was filed on July 1, 1959. The 
state Bank of Livonia commenced its suit on August 28, 1959. At the same 
time it brought suit against the National Bank of Detroit in the Eastern 
District of Michigan for similar declaratory and injunctive relief. Bank 
of Livonia v. National Bank of Detroit, No. 19872 (E.D. Mich.). A motion 
to dismiss, filed by the National Bank, on the ground, inter alia, that the 
Comptroller is an indispensable party to the suit was orally denied on 
November 23, 1959. 
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rary restraining order and preliminary injunction enjoining the 
Comptroller from issuing his certificate evidencing his approval 
of a branch application filed by the Philadelphia National 
Bank. This state bank in its points and authorities relied upon 
Judge Youngdahl’s decision in this case alleging, inter alia, 
that the area involved “is presently adequately served with 
banking facilities;” that the proposed branch “would merely 
divert customers already adequately served” and that the 
establishment and operation of a new branch “would seriously 
hurt and injure the business of Broad Street Trust Company”, 
and would be “contrary to the public interest.” Complaint, 
Civil Action No. 2265-59, Broad Street Trust Company v. 
Gidney, ond The Philadelphia, National Bank (D. Col.). This 
action, after a temporary restraining order was issued, was 
subsequently dismissed without order of court at the instance 
of the state bank pursuant to Rule 41(a)(1), Fed. Rules Civ. 
Proc. 

Similarly, on August 10, 1959, the First National Bank, 
Charleroi (Pennsylvania), sought a temporary restraining or- 
der and preliminary injunction enjoining the Comptroller from 
issuing his certificate approving a “change of name” of the 
Charleroi branch of the First National Bank of Pittsburgh. 
See, 12 US.C. 30. Again reliance was placed upon Judge 
Youngdahl’s decision of July 1, 1959, in this case. A tempo- 
rary restraining order issued on July 17, 1959, but was dis- 
solved and the case dismissed at plaintifi’s instance on July 
23, 1959. First National Bank, Charleroi v. Gidney, Civil No- 
1940-59 (D. Col.).° 


“Branch banks are but one of many facets of a national bank’s activities 
which require advance approval by the Comptroller and a certificate evi- 
dencing his approval. See, 12 U.S.C. 30, requiring approval and certifica- 
tion thereof by the Comptroller before a bank may change its name or 
Jocation; 12 U.S.C. 57, requiring approval and certification before a bank 
may increase its capital stock; 12 U.S.C. 33-34, 12 C.F.R. 4.4, requiring 
approval and certification before consolidation of national banks, or the 
consolidation or merger of state banks with national banks. Any of these 
activities are possibly subject to objection by state banks competing with 
national banks. If anticipatory economic injury is enough to confer stand- 
ing to sue, the decision in this case is an open invitation to premature 
Uitigation in these additional areas within the Comptroller's administrative 
domain. 
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The degurmeine effect of premature suits of this character 
on the Comptroller’s discharge of his official responsibilities: 
must be obvious and cannot be overemphasized; and it is no 
answer that when and if a case is finally: decided on its merits 
the Comptroller may: prevail. For on branch applications 
emanating from the State of Michigan in particular, the delay 
incident to litigation may itself be enough to satisfy: the state 
bank. For instance, in this case th, ve is nothing but, the in- 
tegrity of the Michigan State Bank Commissioner” standing 
in the way of a state bank establishing a branch in the unin- 
corporated area involved in this suit; in the event. such a 
branch is established, under Michigan law a national bank 
would be forever foreclosed from establishing a branch in the 
area. 17 MS.A. 28.762. Or take the Bank of Livonia case. 
In that, case, the National Bank of. Detroit, as authorized by 
Michigan law, by an amended application filed July 23, 1959 
seeks approval to establish a branch in an unincorporated area. 
in Plymouth Township, Michigan. If existing plans. for the 
incorporation of the City of Plymouth Heights. in Plymouth 
Fownship materialize before the Comptroller finally acts upon 
the application, then the national bank will arguably be fore- 
closed from ever operating a branch in the area since within 
the contemplated corporate limits of Plymouth Heights a 
branch of a state bank is. already in operation. 

Particularly in Michigan then, the race for branch offices in 
suburban areas is well underway and Michigan law being what. 
it is," time is of the essence. In their effort to. maintain com- 
petitive equality with state banks in the establishment of 


T At the ComptroHer’s request, the Michigan Bank Commissioner has given 
his assurance that, pending final disposition of this litigation, he will not 
approve the establishment and operation of a state bank in the area ‘which 
ineludes the site of the proposed branch of the Manufacturers ‘National 
Bank. 

* Wyandotte Savings Bank v. Hveland, $47 Mich, 33, 78 N.W. 2d 612. 

*By the terms of the Michigan ‘statute pertaining to the establishment 
and operation of branch banks (17 M.S.A. 23'762), a bank may establish an 
“outside” branch in a city or village only if “a state or national bank or 
branch thereof is [not] then in operation.” The effect of this provision in 
the Michigan law is to confer a branch monopoly upon the bank which is 
first able to obtain the requisite approval of the state or national bank 
supervisory authority. 
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branches, national banks in Michigan already labor under the 
handicap of the Sixth Circuit’s decision in Gidney and Na- 
tional Bank of Detroit v. Wayne-Oakland Bank, 252 F. 2d 537 
(C.A. 6), certiorari denied, 358 US. 830. Insofar as that de- 
cision turned on a construction of Michigan law, suffice it to 
say that the Sixth Circuit’s construction of Michigan law (17 
MS.A. 23.762) and of the branching rights of banks under that 
law, was, at the time, at odds with an opinion of State Attor- 
ney General which the Sixth Circuit declined to follow (see 252 
F. 2d at 544) and with the State Commissioner’s interpreta- 
tion and practice. The decision is now in conflict with a 1958 
judicial decision of a State Court of Michigan *—a factor 
called to the Sixth Circuit’s attention by a joint motion by the 
National Bank and the Comptroller for leave to proceed in 
the district court for a modification of the district court’s In- 
junction in that case affirmed by the Court of Appeals. The 
motion was denied by the court on April 27, 1959 so the 
Comptroller and national banks in Michigan and throughout 
the Sixth Circuit now must live with and operate under a de- 
cision that is at odds with Michigan law, as interpreted by a 
Michigan court, and at odds with the interpretation and prac- 
tice of the State Commissioner. Thus, in the Sixth Circuit, 
the Comptroller cannot “legally approve” a branch except by 
his certificate evidencing his approval; and an approval by the 
Comptroller by. “letter, telegram, or telephone” (252 F. 2d 
543) amounts to naught if between such approval and a cer- 
tificate evidencing approval, a state bank puts in operation @ 
branch in the same city or village in which the national bank 
seeks approval to operate. It is otherwise where a state bank 
with informal approval of the State Commissioner, finds a na- 
tional bank or branch thereof in operation when the state 
branch is ready to commence operation. First State Bank of 
Eastern Detroit v. Eveland, Commissioner of Banking, Circuit 
Court for the County of Macomb, Michigan, In Chancery, No. 
25594, decided September 12, 1958 (unreported). 


» Pieat State Bank of Eastern Detroit v. Eveland, Commissioner of Bank- 
ing, Circuit Court for the County of Macomb, Michigan, In Chancery, No. 
25504, decided September 12, 1968 (unreported). 
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The exaggerated significance attached by the Sixth Circuit 
to the Comptroller’s certificate evidencing his approval of & 
branch application serves to explain why ‘state banks are 
anxious to keep this certificate from issuing and out of the 
hands of the national banks, for without the certificate the 
branching opportunities of a national bank in a particular 
community are constantly subject to pre-emption by state 
banks. We need not and do not impugn the motives or good 
faith of the appellees in this case; if, as they do, appellees 
have legal and factual objections to the proposed branch which 
is the subject of the national bank’s application in this case, it 
should be enough that the Comptroller has, in keeping with 
a custom not followed by his Michigan counterpart, invited 
their views on the proposed branch (J. App. 29-30) and is will- 
ing to hear (J. App. 13) their objections before he decides to 
approve or disapprove the application. We nevertheless dare 
to say that in sanctioning this and other suits against the 
Comptroller in advance of administrative decision, the federal 
courts unwittingly play into the hands of state banks com- 
peting with national banks, for by countenancing the impedi- 
ment placed in the way of the Comptroller’s discharge of his 
statutory duty in this case, the ability of national banks to 
maintain their competitive status with their state counter- 
parts has now been placed in still further jeopardy by this 
Court. 

So long as the decision of the Sixth Circuit in the Wayne- 
Oakland case, supra, remains on the books, it is, moreover, 
sheer folly to protest, as Judge Youngdahl does (J. App. 51; 
174 F. Supp. at 781), that there is “no undue interference in 
the running of the Comptroller’s office”. In the Sixth Circuit 
the approval of the Comptroller becomes legally effective only 
by the issuance of a certificate evidencing his approval. The 
issuance of his certificate in the event of approval is, of course, 
precisely what the district court enjoined (J. App. 52). To 
‘say, in these circumstances, that the Comptroller is free “to 
approve” (J. App. 51; 174 F. Supp. at 781) the application 
seems to us obviously inconsistent and in conflict with the 
prior decision of the Sixth Circuit. 
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CONCLUSION 


; ek ba Gein Seas we respectfully submit that this 
‘petition forrehearing should be granted. 
Grorce CocHRAN Dovs, 
Assistant Attorney General. 
Quiver GascH, 
United States Attorney. 
Samvet D. Suave, 
Joun G. LavcHun, Jr., 
Attorneys. 
CERTIFICATE 


I, John G. Laughlin, Jr., do hereby certify that this petition 
for rehearing is presented i in good faith and not for purposes 
of delay. 

Joun G. Lavexun, Jr., 

Dated May 1960. 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,485 
Ray M. Gipney, Comptroller of the Currency, Appellant, 
v. 


CommeERcIAL STaTe BaNkK or Rosevmi1g, ET AL., Appellees. 


On Appeal From an Order of the United States District Court 
for the District of Columbia 


2 
Relevant Docket Entries 
(Civil Action No. 1626-59) 
1959 
June 16—Complaint filed. 
June 16—Motion of plaintiff for preliminary injunction. 


June 16—Motion of plaintiff for temporary restraining 
order. 


June 16—Temporary restraining order issued. 
June 22—Amendment to complaint. 
June 23—Motion of defendant for summary judgment. 


July 1—Memorandum opinion and findings of fact and 
conclusions of law granting motion for preliminary 
injunction, but stayed until approval by defendant to 
Manufacturers National Bank of Detroit, Detroit, 


Michigan, for establishment of a branch of said Bank 
in Clinton Township, Macomb County, Michigan. 


July 1—Order restraining defendant from issuing to Manu- 
facturers National Bank of Detroit his certificate 
authorizing establishment of a branch of said Bank 
in Clinton Township, Macomb County, Michigan, until 
eause is finally determined: staying preliminary in- 
junction until such time as defendant approves 
application by said Bank; * * °*. 


August 25—Notice of appeal by defendant. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1626-59 


CommerciaL State Bank oF RosEVILLE 
Roseville, Michigan 
c/o N. Barr Miller, Attorney 
928 Investment Building, Washington 5, D. C. 


Srare Bank OF FRASER 
Fraser, Michigan 
c/o N. Barr Miller, Attorney 
928 Investment Building, Washington 5, D.C. 
Plaintiffs, 
v. 


Ray M. Giver, ComPrroLier OF THE CURRENCY, Defendant. 


Complaint Requesting Declaratory Judgment and Order 
Restraining Defendant 


[Filed June 16, 1959] 


1. Plaintiffs are banking corporations organized under 
the laws of the State of Michigan. Defendant is a duly 
constituted officer of the Executive Branch of the Govern- 
ment of the United States maintaining his official place of 
business in the District of Columbia and is an “Sagency”’ 
of the said Government within the meaning of Title 5 
Tnited States Code, Section 1001. 


This action arises under Section 36 of Title 12 of the 
United States Code, commonly referred to as the National 
Banking Act. As hereinafter set forth, plaintiffs are 
engaged in the banking business in the State of Michigan, 
where each has a large investment in capital, property, 
equipment and goodwill, irreparable damage to which is 
threatened by certain action of the defendant described 
hereinafter. The amount in controversy exceeds, exclusive 
of interest and costs, the sum of Three Thousand Dollars. 
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This is a proceeding (1) for a declaratory judgment that 
the issuance by the defendant Comptroller of the Currency 
of his Certificate evidencing his approval and authoriza- 
tion of the establishment and operation by Manufacturers 
National Bank of Detroit, Michigan, of a branch in the 
vicinity of the intersection of Gratiot Avenue and Fourteen 
Mile Road, Clinton Township (unincorporated), Macomb 
County, Michigan, would constitute a violation of Title 12 
United States Code, Section 36, and (2) to enjoin the 
defendant Comptroller of the Currency from issuing to 
the said Manufacturers National Bank of Detroit his 
Certificate of Authority, or any other evidence of approval 
and consent, to the establishment and operation of a branch 
bank in the vicinity of Gratiot Avenue and Fourteen Mile 
Road, Clinton Township (unincorporated), Macomb County, 
Michigan. 


9. Plaintiff Commercial State Bank of Roseville was 
organized on March 22, 1951, under the Financial Institu- 
tions Act of the State of Michigan and is engaged in that 
State in the business of banking. It maintains its principal 
place of business at Roseville, Michigan. On January 1, 
1959, its total capital amounted to $796,708.15 and its total 
resources were $11,429,552.31. In addition to its principal 
place of business, plaintiff has established and is operating 
a branch bank within the corporate limits of the City of 
Roseville, Michigan, under the authority of the laws of 
the State of Michigan and subject to the control and super- 
vision of the Michigan State Banking Commissioner. 


3. The State Bank of Fraser was organized on October 
92, 1910, under the Financial Institutions Act of the State 
of Michigan and is engaged in that State in the business 
of banking. Tt maintains its principal place of business at 
Fraser, Michigan. On January 1, 1959, its total capital 
amounted to $857,846.92 and its total resources were 


$11,453,154.04. 


4. Sometime prior to May 26, 1959, the Manufacturers 
National Bank of Detroit filed an application with the 
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defendant Comptroller of the Currency, Washington, D. C., 
pursuant to Title 12 United States Code, Section 36(c) 
requesting permission, approval and authorization from 
said defendant to establish and operate a branch bank in 
the vicinity of the intersection of Gratiot Avenue and 
Fourteen Mile Road, Clinton Township (unincorporated), 
Macomb County, Michigan. The said application is now 
pending before the defendant Comptroller of the Currency 
in Washington, D. C., for his action. 


5. The Manufacturers National Bank of Detroit is a 
national banking association chartered under Federal laws 
to do a banking business in the City of Detroit, Michigan, 
where it maintains its principal office. At March 31, 1959, 
its total capital amounted to $53,179,178.81 and its total 
resources were $764,319,919.34. 


6. The approval and authorization by the defendant 
Comptroller of the Currency of the establishment and 
operation of a branch bank at the designated location by 


the Manufacturers National Bank of Detroit is prohibited 
by Title 12 United States Code, Section 36(c). Title 12 
United States Code, Section 36 provides in part as follows: 


“The conditions upon which a national banking 
association may - - - establish and operate a branch 
or branches are the following: 


« * * * * 


“¢(e) A national banking association may, with. the 
approval of the Comptroller of the Currency, establish 
and operate new branches: . . . (2) at any point 
within the State in which said association is situated, 
if such establishment and operation are at the time 
authorized to State banks by the statute law of the 
State in question by language specifically granting 
such authority affirmatively and not merely by im- 
plication or recognition, and subject to the restrictions 
as to location imposed by the law of the State on State 
banks. * * *? (Emphasis supplied) 
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Under the foregoing provisions of Federal law a national 
banking association is accorded the right to establish and 
operate a branch with the approval of the Comptroller of 
the Currency only at such locations as the statute law of 
the State specifically authorizes State banks to establish 
and operate branches. 


7. The statute law of the State of Michigan (Section 34 
of the Financial Institutions Act, Mich. C.L. 1948, 487.54 
Stat. Ann. 1951 Cum. Supp. Section 23.762) authorizes 
the establishment and operation of branches of State banks 
only within the confines of a village or city. Said Section 34 
in pertinent part is as follows: 


““Any bank having a capital of at least $50,000.00 
may, with the written approval of the commission, 
establish and operate a branch or branches within a 
village or city other than that in which it was originally 
chartered [emphasis supplied]: Provided, That the 
village or city in which it is proposed to establish and 
operate a branch is located in the same county in which 
the parent hank has its principal office or, if not in 
said county, then within 25 miles of said parent bank 
or in a continguous county at a point more than 25 
miles from the parent bank, if such county has no bank: 
Provided further, That no such branch shall be estab- 
lished in a city or village in which a state or national 
bank or branch thereof is then in operation :’’ 


8. The designated location of the proposed branch of 
the Manufacturers National Bank of Detroit, for which an 
application has been filed with the defendant Comptroller 
of the Currency, is not ‘‘within a village or city.’? The 
designated location is within an unincorporated area of 
Clinton Township, Macomb County, Michigan. The area 
proposed to be served does not qualify as a ‘“‘village or 
city’’ within the meaning of the Michigan statute. Said 
location is immediately adjacent to the northerly corporate 
limits of the City of Roseville, Michigan, in which are 
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located the banking offices of the plaintiff Commercial 
State Bank of Roseville, and is one mile east of the easterly 
corporate limits of the City of Fraser in which is located 
the banking office of plaintiff State Bank of Fraser. 


9. Plaintiffs further allege that the location designated 
by the Manufacturers National Bank of Detroit for its 
proposed branch and the immediately surrounding un- 
incorporated area are properly integral parts of the 
adjacent cities of Roseville and Fraser, and that the pro- 
posed location sought for the establishment of the branch 
by the Manufacturers National Bank of Detroit is for the 
purpose of furnishing banking services to the said cities. 
Under the applicable laws a branch of an outside bank 
cannot be established and operated in a village or city in 
which a state or national bank or branch thereof is then in 
operation. 


10. Plaintiffs allege on the basis of the above-quoted 
provisions of law that the establishment and operation of 


a branch of the Manufacturers National Bank of Detroit 
at the location designated in its application is prohibited, 
and that the issuance by the defendant of his Certificate 
approving and authorizing such proposed branch at the 
designated location would be illegal and in violation of 
Title 12 United States Code, Section 36. 


11. Plaintiffs allege upon information and belief that, 
despite the patent prohibition of law described in para- 
graphs 6-10, the defendant Comptroller of the Currency 
has entertained the application of the Manufacturers 
National Bank for a branch as aforesaid and is now con- 
sidering the immediate issuance of his Certificate of 
approval and authority, and plaintiffs verily believe that 
defendant unless restrained will, without any notice of 
intention to plaintiffs, issue to the Manufacturers National 
Bank of Detroit his Certificate approving and authorizing 
the establishment and operation of a branch of said Bank 
at the location described in its pending application, all in 
contravention of Title 12 United States Code, Section 36. 
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12. Plaintiffs further allege that the issuance by defend- 
ant of his Certificate to the Manufacturers National Bank 
of Detroit will confer upon said Bank conclusive legal 
authority to establish and operate a branch in the vicinity 
of the location described therein, that under the precedent 
of prior judicial decisions the plaintiffs may not challenge 
the validity of the said Certificate in a proceeding against 
the said Bank, and that plaintiffs have no adequate remedy 
at law. 


13. Plaintiffs further allege that the issuance by defend- 
ant of his Certificate as aforesaid will cause great and 
irreparable damage to the banking business of said plain- 
tiffs for the following reasons: 


(a) The location at which it is proposed to establish and 
operate the branch is directly across Fourteen Mile Road 
from the northerly corporate limits of the City of Roseville 
whose banking services are supplied by plaintiff Com- 
mercial State Bank of Roseville through the operation of 


two banking offices, one of which is located on Gratiot 
Avenue at a point within approximately two and one-half 
miles south of the designated location of the proposed 
branch. 


(b) Said location is approximately one mile east of 
the eastern corporate limits of the City of Fraser whose 
banking services are supplied by plaintiff State Bank of 
Fraser, the principal office of which is within approximately 
two miles of the location of the proposed branch. 


(c) The location is within one-quarter of a mile of the 
corporate limits of the City of St. Clair Shores and within 
two miles of a banking office operated in said City by the 
St. Clair Shores National Bank. Approximately two and 
one-half miles north of the designated location at the 
southerly limits of the City of Mt. Clemens are two banking 
offices operated respectively by the First National Bank in 
Mt. Clemens and by the Mt. Clemens Savings Bank. 
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(d) Title 12 United States Code, Section 36, prohibits 
the establishment of a branch bank in any village or city 
in the State of Michigan in which another bank or branch 
thereof is already in operation, and therefore the defendant 
is prohibited from approving the application for establish- 
ment and operation of a branch in the surrounding incorpo- 
rated cities of Roseville, Fraser, St. Clair Shores and Mt. 
Clemens, Michigan. Plaintiffs allege that the location 
designated in the application for a branch of the Manu- 
facturers National Bank of Detroit pending before the 
defendant has been selected for the purpose of circumvent- 
ing the aforesaid statutory prohibition. 


(e) Plaintiffs allege that the unincorporated area of 
Clinton Township in which the proposed branch would be 
located has virtually no industry, relatively few com- 
mercial establishments, and an insufficient concentration 
of residential population to provide any substantial 
banking business for another bank, and that the banking 
needs of such area are adequately supplied by the banking 
offices above described. 


(f) Plaintiffs further allege that the Manufacturers 
National Bank of Detroit has sought approval of defend- 
ant for a branch at the designated location in the un- 
incorporated area of Clinton Township for the primary 
purpose of diverting and appropriating to itself a sub- 
stantial part of the banking business and service now 
performed by plaintiffs, and the other above-described 
banks similarly situated, all to the financial detriment and 
irreparable injury of the plaintiffs, and contrary to the 
intent and purpose of Title 12 United States Code, 
Section 36. 


Wuenrerore, plaintiffs pray that this Court enter its 
judgment declaring that the defendant Comptroller of the 
Currency is prohibited by Title 12 United States Code, 
Section 36. from issuing to the Manufacturers National 
Bank of Detroit his Certificate approving and authorizing 
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the said Bank to establish and operate a branch in the 
vicinity of the intersection of Fourteen Mile Road and 
Gratiot Avenue within the unincorporated area of Clinton 
Township, Macomb County, Michigan, and grant such other 
and further relief as may seem just and proper and as the 
exigencies of the case may demand. 


/s/ N. Barr MILuer 
N. Barr Miller 
Attorney for Plaintiffs 
928 Investment Building 
Washington 5, D. C. 
Telephone: RE. 7-0431 
J. Marvin HayNes 
JosePpH H. SHEPPARD 
Washington, D. C. 


Cuark C. SEELY 
J. Russet, LeBarce 
Detroit, Michigan 


Kennetu J. McCattum 
East Detroit, Michigan 


Of Counsel 


Motion for Temporary Restraining Order 
[Filed June 16, 1959] 


Now Come the plaintiffs by their undersigned attorney 
and move this Court as follows: 


To grant forthwith and without notice a temporary 
restraining order restraining and enjoining the 
defendant or his agents from issuing to the Manu- 
facturers National Bank of Detroit, Detroit, Mich- 
igan, a Certificate or any other writing approv- 
ing and authorizing the establishment and opera- 
tion by the said Manufacturers National Bank of a 
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branch bank at a location in the vicinity of the inter- 
section of Fourteen Mile Road and Gratiot Avenue in 
Clinton Township (unincorporated), Macomb County, 
Michigan, pending a hearing on and disposition of 
plaintiffs’ Motion for Preliminary Injunction filed 
herein on June 16, 1959, and answerable by defendant 
within 20 days thereafter; and for cause refers to the 
Affidavit attached hereto and made a part hereof, and 
further refers to the Complaint Requesting Declaratory 
Judgment and Order Restraining Defendant and to 
the Motion for Preliminary Injunction both filed 
herein on June 16, 1959, 


/s/ N. Barr MILier 
N. Barr Miller 
Attorney for Plaintiffs 
928 Investment Building 
Washington 5, D. C. 
Telephone: RE. 7-0431 


J. Marvin Haynes 
JosePH H. SHEPPARD 
Washington, D. C. 


Cuark C. SEELY 

J. Russet, LeBarce 
Detroit, Michigan 

Keynetu J. McCattum 
Fast Detroit, Michigan 


Of Counsel 
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Crry or WasHINGTON ) 
Districr or CoLumsia § 


ss: 
Affidavit 
I, N. Barr Mier, being duly sworn, depose and state: 


1. That I am an attorney of the firm of Haynes & Miller 
in the City of Washington, D. C., and have been duly 
admitted to practice before the District Court of the 
United States for the District of Columbia. 


2. On this day, June 16, 1959, at the request and by the 
direction of the plaintiffs, Commercial State Bank of Rose- 
ville, Roseville, Michigan, and State Bank of Fraser, 
Fraser, Michigan, I have filed herein a Complaint 
Requesting Declaratory Judgment and Order Restraining 
Defendant from issuing his Certificate approving and 
authorizing the establishment and operation by Manu- 
facturers National Bank of Detroit, Michigan, of a branch 
banking office at a location near the intersection of Gratiot 
Avenue and Fourteen Mile Road in Clinton Township 
(unincorporated), Macomb County, Michigan, and at the 
same time I filed a Motion for Preliminary Injunction to 
restrain defendant from issuing said Certificate during the 
pendency of that Complaint. 


3. The basis of the aforesaid Complaint and Motion is 
that defendant is prohibited by Title 12 United States 
Code, Section 36 from approving and authorizing a branch 
office of the aforesaid Detroit Bank at the location above- 
described. 


4. On June 11, 1959, prior to the filing of the aforesaid 
Complaint and Motion for Preliminary Injunction, I filed 
with the defendant Comptroller of the Currency a letter 
requesting that he assure me on behalf of the plaintiffs 
that, before issuing any such Certificate to the Manu- 
facturers National Bank of Detroit, he would give adequate 
notice to the plaintiffs of his intention to issue such 
Certificate, so that plaintiffs might have time to take legal 
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action to protect their rights if they should deem it 
desirable to do so. A true and correct copy of said letter 
is attached hereto as Exhibit A. Under date of June 12, 
1959, the defendant replied stating that he could not aecede 
to the request of the plaintiffs that they be notified in 
advance of his action on the application of the Manu- 
facturers National Bank of Detroit. A true and correct 
copy of defendant’s letter is attached as Exhibit B. 


5. Defendant has scheduled a conference in his office in 
Washington, D. C., on June 17, 1959, for the hearing of 
objections of the plaintiffs to his issuance of a Certificate 
to the Manufacturers National Bank of Detroit approving 
and authorizing the establishment and operation of a 
branch office at the location above-described. I have been 
orally advised by the Deputy Comptroller of the Currency 
William M. Taylor, that there is no reason why defendant 
should not issue such Certificate to the said Bank as soon 
as defendant administratively determines to grant approval 
and authorization for the branch office of said Bank. Under 
defendant’s own statement in Exhibit B he may issue his 
Certificate to the Manufacturers National Bank of Detroit 
immediately at the conclusion of the conference on June 17, 
1959, thereby depriving plaintiffs of any opportunity to 
seek to enjoin the allegedly illegal issuance of such 
Certificate. 


6. The Complaint and the Motion for Preliminary 
Injunction allege, and I verily believe, that after the 
defendant issues his Certificate to said Bank plaintiffs will 
have no legal remedy to prevent the operation of such 
branch office by said Bank at the allegedly illegal location 
in Clinton Township (unincorporated), Macomb County, 
Michigan. 


7. The Complaint alleges, and I verilv believe, that the 
allegedly illegal location of the proposed branch is directly 
across the public highway from the corporate limits of the 
Citv of Roseville within which one of the plaintiffs carries 
on a banking business and is approximately one mile from 
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the corporate limits of the City of Fraser within which the 
other plaintiff carries on a banking business, all under the 
authority of the State of Michigan, and that the allegedly 
illegal location is within approximately two miles of a 
banking office of one plaintiff and within approximately two 
and one-half miles of a banking office of the other plaintiff. 
8. If defendant is not restrained immediately from 
issuing his Certificate of approval and authority to the 
Manufacturers National Bank of Detroit, the said Bank 
will, as soon as it receives defendant’s Certificate, open 
for business and commence operation of a branch office at 
the allegedly illegal location above-described, to the 
irreparable loss, injury and damage to the banking 
businesses of the plaintiffs, and that the issuance by defend- 
ant of his Certificate will deprive the plaintiffs of any 
legal remedy against such illegal action of the defendant. 


/s/ N. Barr MILurr 
N. Barr Miller 


[Exhibits A and B appear infra, pp. 18-20] 


Motion for Preliminary Injunction 
[Filed June 16, 1959] 


Come now the plaintiffs herein by undersigned counsel 
and respectfully move this Court to grant a preliminary 
injunction restraining the defendant from issuing his 
Certificate approving and authorizing the establishment 
and operation by the Manufacturers National Bank of 
Detroit, of a branch in an unincorporated area of Clinton 
Township at the approximate location of Fourteen Mile 
Road and Gratiot Avenue, Macomb County, Michigan. 


In support of such motion plaintiffs, by undersigned 
counsel, state to the Court as follows: 


1. Plaintiffs are filing, simultaneously with this motion, 
a Complaint for Declaratory Judgment and Restraining 
Order against defendant requesting— 
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(a) A determination that the establishment and 
operation by the Manufacturers National Bank of 
Detroit, Michigan, (a national banking association) of 
a branch bank at the location above described would 
be a violation of Title 12 United States Code, Section 
36 (National Banking Laws) ; 


(b) An order restraining defendant from issuing 
his Certificate approving and authorizing the estab- 
lishment and operation of such branch bank; and 


(c) Such other and further relief as the facts and 
circumstances may require. 


2. (a) Plaintiff Commercial State Bank of Rose- 
ville, does now operate, and since March 22, 1951, has 
operated, a bank in Roseville, Michigan, which bank 
was duly established under the laws of the State of 
Michigan. In addition to its principal office it also 
operates a branch office in that city. 


(b) Plaintiff State Bank of Fraser does now operate, 
and since October 22, 1910, has operated, a bank in 
Fraser, Michigan, which bank was duly established 
under the laws of the State of Michigan. 


3. Title 12 United States Code, Section 36(c), authorizes 
the establishment and operation of branches by National 
Banks, with the approval of the Comptroller of the 
Currency, at locations where State banks are expressly 
permitted by State law to establish and operate branches. 
The law of the State of Michigan in which the Manu- 
facturers National Bank of Detroit is located authorizes 
the establishment and operation of branches of State banks 
only in a ‘‘village or city’? where no other bank or branch 
is ‘‘then in operation’? (Section 34 of Michigan Banking 
Law). As the contemplated site for the proposed branch 
of the Manufacturers National Bank of Detroit is not 
located within a ‘‘village or city,’’ as provided by law, but 
is in an unincorporated area, the approval of the estab- 


16 


lishment of such branch by the defendant herein would be 
illegal. 

4. The unincorporated area in which the Manufacturers 
National Bank of Detroit proposes to establish its branch 
is adjacent to and partially bounded by the cities or 
villages in which the plaintiffs herein are located, and the 
banking facilities of the plaintiffs, together with the 
facilities afforded by three other banks, now established 
and operating in other cities or villages also adjacent to 
the aforesaid contemplated branch bank, adequately provide 
for all of the banking activities in such unincorporated area. 


5. The unincorporated area sought to be served by the 
proposed branch of the Manufacturers National Bank of 
Detroit is relatively undeveloped, has virtually no industry, 
relatively few commercial activities and no substantially 
concentrated residential areas. 


6. As the unincorporated area wherein the Manufac- 
turers National Bank of Detroit proposes to establish its 


branch as aforesaid cannot possibly provide sufficient 
banking requirements to justify the establishment of such 
branch, it is obvious that the primary and predominant 
purpose of the establishment of such branch contemplates 
the diversion and appropriation thereto of a substantial 
portion of the banking activities and services now per- 
formed by the plaintiffs and the other above-described 
banks similarly situated, all to the financial detriment and 
irreparable injury of the plaintiffs and contrary to the 
intent and purpose of Title 12 United States Code, 
Section 36. 


7. Plaintiffs further allege that despite the formal 
protest filed with the defendant on May 27, 1959, and 
despite the specific prohibition of law described in para- 
craph 3 hereof, the defendant, Comptroller of the 
Currency, has entertained and is considering the immediate 
issuance of his Certificate of approval to the aforesaid 
Manufacturers National Bank of Detroit authorizing the 
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establishment of the branch bank aforesaid. Under date 
of June 12, 1959, plaintiffs were formally advised by letter 
from defendant to their counsel that advance notification 
of defendant’s action on the application of the Manufac- 
turers National Bank of Detroit would not be issued and, 
therefore, unless restrained, defendant may grant such 
application at any time, to the irreparable damage and 
injury of the plaintiffs. 


8. The issuance of the aforesaid Certificate by the defend- 
ant to the Manufacturers National Bank of Detroit would 
constitute conclusive legal authority of said bank to 
establish and operate its proposed branch at the location 
hereinbefore described and such action could not be 
challenged by plaintiffs in any subsequent proceeding. 
Therefore, the issuance by the defendant of his Certificate 
as aforesaid will result in extensive and irreparable damage 
to the plaintiffs. 


Wuenreror:, plaintiffs pray the Court to hear this Motion 


promptly and to issue its preliminary injunction restrain- 
ing defendant from issuing his Certificate above described 
pending the hearing and determination of the complaint 
herein filed. 


/s/ N. Barr Mrer 
N. Barr Miller 
Attorney for Plaintiff's 
928 Investment Building 
Washington 5, D. C. 
Telephone: RE. 7-0431 
J. Marvixs Haynes 
JosepH H. SHEPPARD 
Washington, D. C. 


Cuark C. SEELY 

J. Russet, LeBarce 
Detroit, Michigan 

Kennetu J. McCattum 
East Detroit, Michigan 


Of Counsel 
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Exhibit A 


HAYNES & MILLER 
COUNSELLORS AT LAW 
INVESTMENT BUILDING 
1511 K STREET, N. W. 
WASHINGTON 5, D. C. 
J. MARVIN HAYNES TELEPHONE 
N. BARR MILLER REPUBLIC 7-0431 
F. EBERHART HAYNES 
OSCAR L, TYREE 
JOSEPH H. SHEPPARD 
ARTHUR H. ADAMS 
WYNN & BLATTMACHR 
NEW YORK COUNSEL 
June 11, 1959 


Honorable Ray M. Gidney 
Comptroller of the Currency 
Washington, D. C. 


Re: Application of Manufacturers National Bank of 
Detroit to establish and operate a branch in the 
vicinity of Fourteen Mile Road and Gratiot 
Avenue, Clinton Township (unincorporated), 
Macomb County, Michigan. 


Dear Mr. Gidney: 


Under date of May 27, 1959, the undersigned attorney 
filed a protest opposing the above-described application 
on behalf of certain nearby banks. At our request, you 
have granted permission to these banks and others to 
appear before you in Washington on Wednesday, June 17, 
at 2:00 p.m. to present objections. 


At a preliminary conference on May 27 with Deputy 
Comptroller William M. Taylor in your absence, Mr. Taylor 


19 


stated that your office would of course take no action on 
the application until the objecting banks had appeared 
and presented their objections to you. 


This letter is written on behalf of the Commercial State 
Bank of Roseville and the State Bank of Fraser to request 
that you give those two objecting banks assurance on or 
before June 15 that they will be advised, after the hearing 
on June 17, of your proposed action on the pending applica- 
tion in ample time to enable them to protect their legal 
rights in the event you decide to issue the approval 
required by Title 12 U.S.C. § 36(c) and C.F.R. Title 12, 
Ch. I $4.5. One of the principal objections of these two 
protesting banks to the issuance of your approval is that 
the establishment and operation of a branch at the location 
described in the application is prohibited by Title 12 U.S.C. 
$36(c). It is our view that in fairness and equity these 
protesting banks should be given seven days notice of your 
intention to grant statutory approval of this application, so 
that they will have adequate time to take the necessary 
legal steps to protect their rights if they deem it desirable 
to do so. 


May we ask that your reply to this letter be directed to 
undersigned counsel so that it will be in hand by June 15, 
prior to the hearing in your office on June 17. 


Respectfully submitted, 
Haynes & Miter 


By 
NBM :L 
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Exhibit B 


TREASURY DEPARTMENT 
COMPTROLLER OF THE CURRENCY 
WASHINGTON 25 


Address Reply to 
‘*Comptroller of the Currency”’ 
June 12, 1959 


N. Barr Miller, Esq. 
Haynes & Miller 

1511 K Street, N. W. 
Washington 5, D. C. 


Dear Mr. Miller: 


Receipt is acknowledged of your letter of June 11, 1959, 
concerning the application of the Manufacturers National 
Bank of Detroit to establish a branch in the vicinity of 
Fourteen Mile Road and Gratiot Avenue in Macomb 
County, Michigan. It is not the policy of this office to make 


advance announcements of actions which it proposes to 
take. Consequently, we cannot accede to the request of 
your clients that they be notified in advance of the action 
which we take on this application. 


Sincerely yours, 


/s/ Ray M. Gwyey 
Ray M. Gidney 
Comptroller of the Currency 
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Exhibit C 


COMMERCIAL STATE BANK OF ROSEVILLE, MICHIGAN 
STATEMENT OF CONDITION 
As of December 31, 1958 


RESOURCES 


Cash and in Reserve City Banks $ 1,533,806.01 
United States Government Bonds 4,465,661.81 
Municipal Bonds .....---++++:++- 2.165,315.86 
Loans and Discounts (Including $213.51 over- 

drafts) 867,217.90 
Real Estate Mortgages 2,231,990.50 
Banking House, Furniture and Fixtures .....--- 165,560.23 


ToraL RESOURCES $11,429,552.31 


L1aBILitres 


Commercial Deposits—Subject to Check $ 3,637,033.03 
United States Government Deposits 102,169.60 
Other Public Deposits 1,167,242.26 
Cashier’s Checks, Money 154,652.19 


Tora, Demanp Deposits $ 5,061,097.08 
Savings Book Accounts and Certificates 5,529,410.42 


ToTaL DEPOSITS ...---eeeeeeerettrrtttt $10,590,507.50 
Unearned Interest 42,336.66 
Capital Stock—Preferred 50,000.00 
Capital Stock—Common 360,000.00 
Surplus 200,000.00 
Undivided Profits ... 185,874.81 
Reserves—for Preferred Stock Dividends, Interest, 

833.34 


——————- 


$11,429,552.31 
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Exhibit D 


THE STATE BANK OF FRASER 
STATEMENT OF CONDITION 
December 31, 1958 
RESOURCES 


Cash on Hand And In Other Banks $1,082,717.66 
United States Bonds, Direct and 
Guaranteed 4,316,266.00 


$ 5,398,983.66 
Municipal Bonds $ 1,663,154.03 
Real Estate Mortgages 3,603,800.27 
Loans and Discounts 664,134.76 
Banking House, Furniture and Fixtures 119,903.78 
Overdrafts 67.36 
Prepaid Insurance 3,110.18 


$11,453,154.04 


Capital Stock $ 350,000.00 
Surplus $ 350,000.00 
Undivided Profits $ 63,665.39 
Reserve for Contingencies, Accrued 

Expenses & Taxes $ 94,181.53 


$ 857,846.92 
Savings Deposits $7,817,158.40 
Commercial Deposits 2,729,815.42 


Total Deposits $10,546,973.82 
Jnearned Discount & Industrial Insurance ... 48,333.30 


$11,453,154.04 
Member Federal Deposit Insurance Corporation 
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Exhibit E 
REPORT OF CONDITION OF 


MANUFACTURERS NATIONAL BANK 
Detroit, Michigan 


At the Close of Business March 31, 1959 


RESOURCES 


Cash and Due from Banks .... $148,948,682.37 
United States Government Se- 
curities 215,680,415.38 $364,629,097.75 


Public Housing Authority Bonds and Notes 25,297,723.82 
State and Municipal Securities 40,835,906.48 
Other Securities 1,324,687.50 
Loans and Discounts 
Real Estate Mortgages— 
F.H.A. 50,063,687.45 
Veteran 14,446,808.30 
$2,584,152.54 321,849,627.59 


Bank Properties and Equipment 6,793,422.36 
Accrued Income and Other Resources 3,589 ,453.84 


64,319,919.34 


$7 , 


Demand Deposits: 
Individuals, Corporations and 
Banks $390,289,368.57 
United States Government .. 14,406,175.07 
Other Public Funds 31,911,579.51 $436,607,123.15 


Savings Deposits 262,505,839.31 


Total Deposits 699,112,962.46 
Accrued Expenses and Other Liabilities 12,027,778.07 
Capital Funds: 

Common Stock ($10.00 Par 


12,528,500.00 
27,471,500.00 
13,179'178.81  53,179,178.81 


$764,319,919.34 
MEMORANDUM 
Securities pledged to secure public deposits, in- 
cluding deposits of $8,056,496.14 of the State of 
Michigan, and for other purposes required 1) 
$ 70,986,273.79 
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Temporary Restraining Order 
[Filed June 16, 1959] 


On consideration of the Motion for Temporary Restrain- 
ing Order filed herein on this 16th day of June, 1959, and 
the Complaint filed herein on June 16, 1959, and the 
Motion for Preliminary Injunction filed on the same date, 
it appears to the Court: 


That the defendant threatens to issue to the Manufac- 
turers National Bank of Detroit, Michigan, a Certificate 
approving and authorizing the establishment of a branch 
bank in the vicinity of the intersection of Fourteen Mile 
Road and Gratiot Avenue, Clinton Township (unin- 
corporated), Macomb County, Michigan, before the return 
date for answering plaintiffs’ Motion for Preliminary 
Injunction and before hearing of plaintiffs’ Complaint for 
a permanent restraining order against the defendant; 


That the Manufacturers National Bank of Detroit, 
Michigan, upon issuance by defendant of his Certificate, 
will be authorized forthwith to establish and operate a 
branch bank at the location above-described during the 
pendency of plaintiffs’ Motion for Preliminary Injunction ; 


That plaintiffs are now and for some years past have 
been operating banking offices in the adjacent Cities of 
Roseville and Fraser, Michigan, under the laws of the 
State of Michigan, and, together with other existing banks 
in nearby cities, have been furnishing adequate banking 
services to the unincorporated portions of Clinton Town- 
ship in which defendant threatens to approve and authorize 
a branch of the Manufacturers National Bank of Detroit; 


That the Complaint herein alleges that the issuance by 
defendant of his Certificate to the said National Bank 
approving and authorizing its operation of a branch bank 
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at the location therein described would constitute a viola- 
tion of Title 12 United States Code, Section 36; 


That defendant has advised plaintiffs that he will give 
them no notification in advance of his issuance of a 
Certificate approving and authorizing a branch as afore- 
said; 


That after the issuance by defendant of his Certificate 
to the Manufacturers National Bank of Detroit a restrain- 
ing order against defendant will be of no avail; 


And it further appearing to this Court that, because of 
the foregoing, plaintiffs will suffer irreparable injury, loss 
or damage unless a temporary restraining order [shall] 
be granted, as prayed, without notice to the defendant, 
before a copy of said Motion can be served upon him and 
before hearing can be had thereon, it is by the Court this 
16th day of June, 1959, at 3:30 o’clock P.M., 


Orverep, that said defendant and his agents be, and he 
and they are hereby, restrained and enjoined from issuing 
to the Manufacturers National Bank of Detroit, Detroit, 
Michigan, his Certificate approving and authorizing the 
establishment and operation of a branch of said Bank at a 
location in the vicinity of Fourteen Mile Road and Gratiot 
Avenue in the unincorported area of Clinton Township, 
Macomb County, Michigan ; 


2. That the said plaintiffs, or either of them, shall give 
security in the sum of $100.00 conditioned for the pay- 
ment of such costs and damages as may be incurred or 
suffered by said defendant if it be found that he shall be 
wrongfully restrained hereby, and that since the corporate 
officers of neither of plaintiffs is presently in the District 
of Columbia, the personal bond of plaintiffs’ attornev 
N. Barr Miller, 928 Investment Building, Washington 5, 
D. C., may be substituted for such security required of 
plaintiffs as aforesaid; 
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3. This restraining order shall expire on the 26th day of 
June, 1959, unless extended by order of this Court. 


(s) Epwarp M. Curran 
Judge 
District Court of the United States 
for the District of Columbia 


Motion for preliminary injunction is set for hearing on 
the 26th day of June, 1959 at 10 o’clock A.M. before the 
Motions Court. 

(s) Curran, J. 
June 16, 1959 


Amendment to Complaint Requesting Declaratory Judgment 
and Order Restraining Defendant 


[Filed June 22, 1959] 


9a. The unincorporated area of Clinton Township from 
Fourteen Mile Road on the south to the corporate limits 
of the City of Mt. Clemens on the north is a distance of 
approximately two and one-half miles. In the aforesaid 
portion of the unincorporated area of Clinton Township 
there is already in operation a branch office of the First 
National Bank of Mt. Clemens, at a location south of the 
corporate limits of the City of Mt. Clemens, approximately 
at the intersection of Stair Street and Gratiot Avenue 
which branch office is less than two and one-half miles from 
the designated location contemplated by the Manufacturers 
National Bank of Detroit near the intersection of Fourteen 
Mile Road and Gratiot Avenue. Under the laws of the 
State of Michigan, which are incorporated into Section 
36(c) of Title 12 of the United States Code, no new outside 
branch of any bank can be established in a village or city 


where a State or National bank or branch thereof is already 
in operation. 
/s/ N. Barr MILLER 
N. Barr Miller 
Attorney for Plaintiff's 
928 Investment Building 
Washington 5, D. C. 
Telephone: RE. 7-0431 
J. Marvin Haynes 
JosepH H. SHEPPARD 
Washington, D. C. 


Cuark C. SEELY 
J. Russett LeBarce 
Detroit, Michigan 


Kennetu J. McCautum 
East Detroit, Michigan 


Of Counsel 


Motion for Summary Judgment or in the Alternative to Dismiss 
[Filed June 23, 1959] 


Comes now the defendant by and through his attorney, 
the United States Attorney, and moves this Court for 
summary judgment in his behalf or in the alternative to 
dismiss the complaint upon the ground that there exists 
no genuine issue as to material fact and defendant is 
entitled to judgment as a matter of law, and upon the 
further grounds: (a) the action is premature; (b) plaintiffs 
lack standing to sue; (¢) plaintiffs failed to name an 
indispensable party; (d) there is no justiciable case or 
controversy. 
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Attached hereto and made a part hereof is the affidavit 
of Ray M. Gidney, Comptroller of the Currency, marked 
“‘Government’s Exhibit 1.’ 

/s/ OLIvER GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P, TRoxELL 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joun F. Doyie 
John F. Doyle 
Assistant United States Attorney 


/s/ Rosert J. ASMAN 
Robert J. Asman 
Assistant United States Attorney 


Govt’s Exhibit No. 1 
Affidavit 


City of Washington ae 
District of Columbia § 5°? 


I, Ray M. Gidney, Comptroller of the Currency, being 
first duly sworn, do depose and say: 


There is pending in my office an application of the Manu- 
facturers National Bank of Detroit, Michigan to establish 
a branch in the vicinity of Fourteen Mile Road and Gratiot 
Streets, Clinton Township, Macomb County, Michigan. 


T have not yet given personal consideration to this appli- 
cation, nor have I reached any conclusions as to (1) whether 
this branch, if approved, may legally be established and 
operated by the bank, nor (2) whether in the exercise of 
my discretion I should approve or disapprove of this 
branch. I have not threatened to approve this branch nor 
to disapprove it. 
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Since I have not yet given consideration to this applica- 
tion there is no basis for any conclusion that I am about 
to act in an unlawful manner upon this application. 


R. M. Gipney (SEAL) 
Ray M. Gidney 
Comptroller of the Currency 


[The following exhibit and affidavits were filed by plain- 
tiffs as attachments to Plaintiffs’ Reply to Defendants’ 
Memorandum in Opposition to Plaintiffs’ Motion for Pre- 
liminiary Injunction.] 


Letter 


TREASURY DEPARTMENT 
COMPTROLLER OF THE CURRENCY 


Chief National Bank Examiner 
Seventh Federal Reserve District 
104 West Jackson Blvd., Room 785 
Chicago 4, Ill. 


May 26, 1959 


Mr. John Huetteman, President 
Commercial State Bank of Roseville 
96500 Gratiot Avenue 

Roseville, Michigan 


Dear Mr. Huetteman : 


An application filed by a national bank requesting the 
permission of the Comptroller of the Currency to establish 
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a branch at Fourteen Mile Road and Gratiot Avenue, Clin- 
ton Township, Macomb County, Michigan, is under investi- 
gation. 


May we have your views regarding the establishment of 
branch banking facilities at the location described. We 
shall appreciate your early reply as a decision on the sub- 
ject proposal is imminent. A self-addressed franked en- 
velope is enclosed for your convenience. 


Very truly yours, 


J. F. Rusx 

J. F. Rush 
Chief National Bank Examiner 
Seventh Federal Reserve District 


Affidavit 


County or Macoms } 


SS: 
Srave or Micaican { . 


I, Jerome DeVisscuer, being first duly sworn, depose 
and say: 


I have been a resident of Clinton Township, Macomb 
County, Michigan, for the past twenty years. I served 
as supervisor and assessor of Clinton Township from April 
1955 to April 1959. I have been a member of the Macomb 
County Planning Commission, the Macomb County Zoning 
Commission and the Inter-County Supervisors Committee. 


Within the last week, I have made a personal survey of 
the area in Clinton Township, Macomb County, Michigan, 
extending in a half circle from a point 34 miles west of the 
intersection of Gratiot Avenue and Fourteen Mile Road 
to a point 34 miles east of the same intersection. 


This half circle contains approximately .884 square miles. 
There are, within this area, twenty-three streets with homes 
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from none on five of them to fifty-two on one; including 
nine homes on Gratiot Avenue. There are 361 homes, of 
which 99% are one-family residences. 


The homes in this area have very largely been built 
prior to 1940 and are in the lower two classifications of 
poor and fair. There are a very few newer homes, classi- 
fied in the upper two classifications of good and very 
good. Many of these homes are classified and sub-standard. 
There are no sewers in the area, the roads are gravel, 
and all are bordered by open ditches. The area was 
largely subdivided and platted in the period of 1911 to 
1920. 


I estimate the population of this area to be approxi- 
mately 1300 persons. This is based on two adults per 
home plus an average of 1.6 school and pre-school children 
per home. This latter figure has been arrived at by con- 
sultation with the superintendent of Clintondale public 
schools, which school system services the area. 


There are twenty-seven commercial establishments in 
the area which, with the exception of a small grocery store 
on Fourteen Mile Road and a pool hall and motel on Quinn 
Road, are located on Gratiot Avenue. Included are three 
gas and service stations, two small nursery and plant 
outlets, a lumber yard, several drive-in restaurants, several 
small produce stands, two taverns and other small enter- 
prises, including a beauty shop and a character-reading 
and handwriting analysis establishment. There are two 
churches, the Caldwell A.M.E. Zion Church and the Beulah 
Gospel Tabernacle Church. The only school in the area is 
the William Nicke Elementary School. 


A sizable portion of the area north and east of Gratiot 
Avenue and Fourteen Mile Road is occupied by three 
cemetaries. There are three abandoned gravel pits pres- 
ently used for dumping of refuse. This area has had one 
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of the highest rate of tax delinquency of any in Clinton 
Township. 


JEROME DEVISSCHER 
Jerome DeVisscher 


Subscribed and sworn to before me this twenty-fourth 
day of June 1959. 


Ruts N. THomas 
Ruth N. Thomas, Notary Public 
Macomb County, Michigan 


My Commission expires March 23, 1963 


Affidavit 


County or Macoms ai 
State or MICHIGAN 3 

I, Kaye H. Burrars, being first duly sworn, depose and 
say: 

I am the Executive Vice President of the Commercial 
State Bank of Roseville located in the City of Roseville, 
Michigan and have occupied such position since March 22, 
1951, the inception of said bank. I am also a member of 
the Board of Directors of said Bank. In my aforesaid 
capacities I have personal knowledge of the following facts: 


The Manufacturers National Bank of Detroit, Michigan, 
has made application to the Comptroller of the Currency, 
United States Treasury Department, Washington, D. C., 
for a Certificate of approval granting authority to such 
Bank to establish and operate a branch office at the approx- 
imate location of Fourteen Mile Road and Gratiot Avenue, 
which proposed site is located in an unincorporated area 
of Clinton Township, Macomb County, State of Michigan, 
and that such application is now being considered by the 
said Comptroller of the Currency. 
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The aforesaid Fourteen Mile Road constitutes the north- 
ern boundary of the incorporated City of Roseville, and 
the proposed branch of the Manufacturers National Bank 
will be located directly across the street or road from such 
City limits. The area immediately surrounding the pro- 
posed branch location is definitely not attractive for bank- 
ing purposes. It may be divided into sectors by north-south 
and east-west lines. 


The southwest sector, which is within the corporate limits 
of the City of Roseville contains a very few short unpaved 
streets with scattered dwellings, the remainder awaiting 
future development. The southeast sector, which is within 
the corporate limits of the Cities of Roseville and St. 
Clair Shores, has even fewer residences, the bulk of the 
area, consisting of gravel pits and a golf course. The north- 
east sector, in Clinton Township, also has an extremely 
small residential population and little possibility of an 
increase, since the large part of the area is utilized for 
cemeteries. The northwest sector, also in Clinton Town- 


ship, has the only concentration of population. It is 
known as Broadacres Subdivision and is between forty and 
fifty years old. The improvements consist of old low-cost 
sub-standard housing. There is no industry. There is 
no solid mercantile area. Gasoline service stations, small 
beer stores and small food dispensers and other enterprises 
of like size and nature are scattered along Gratiot Avenue. 


The needs of this area, banking as well as shopping, 
schools above the elementary, churches, etc. are presently 
provided by the surrounding incorporated cities. The bulk 
of the commercial enterprises are serviced by the State 
Bank of Fraser. Personal banking requirements, both 
depositary and loan, are largely serviced by the State Bank 
of Fraser and the Commercial State Bank of Roseville. 


The branch of the Commercial State Bank of Roseville, 
located at Gratiot Avenue and Martin Road (1114 Mile 
Road) services the commercial area to its north, The 
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concentration of commercial establishments extends only 
to Common Road (12% Mile Road). From that point 
north, through the area in which the Manufacturers Na- 
tional Bank proposes to establish a branch, commercial 
enterprises are small and scattered. 


From my personal knowledge of the area heretofore 
referred to, it is my considered opinion that there is 
insufficient banking business therein to support a banking 
institution and therefore that, if the Maufacturers National 
Bank is permitted to establish a branch at the approximate 
location of Fourteen Mile Road and Gratiot Avenue, it 
will attempt to attract a substantial part of the clientele 
of the Commercial State Bank of Roseville and other banks 
now operating in other cities surrounding the aforesaid 
unincorporated area to the injury and irreparable damage 
of such banking institutions. 


Kaye H. Buttars 
Kaye H. Buttars 


Subscribed and sworn to before me this twenty-third 
day of June 1959. 


Russet C. ALLEN 
Russell C. Allen, Notary Public 
Macomb County, Michigan 


My Commission expires June 13, 1961 


Memorandum 
[Filed July 1, 1959] 


Two state banks have moved for a preliminary injunc- 
tion to restrain the Comptroller of the Currency from issu- 
ing a certificate authorizing a national bank to open a 
branch office in Clinton Township, Michigan. 


Plaintiffs are two Michigan banks; one has its principal 
place of business in Roseville, Michigan, and the other in 
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Fraser, Michigan. Immediately adjacent to Roseville, 
and one mile from the eastern boundary of Fraser is 
the unincorporated township of Clinton. The Manufac- 
turers National Bank of Detroit (hereinafter referred to 
as National) has applied to the Comptroller of the Cur- 
rency for a certificate authorizing the establishment of 
a branch bank in this township at a place within two and 
one-half miles of the principal office of each of plaintiff 
banks. Plaintiffs filed suit for an injunction and a declara- 
tory judgment prohibiting the issuance of the defendant’s 
certificate of authorization to National. 


The chronology is as follows: On March 9, 1959, National 
submitted its application to the Comptroller. On May 26, 
the Comptroller’s District Examiner notified the plain- 
tiffs of the pending application and asked for their views 
‘regarding the establishment of branch banking facilities 
at the location described’’. The letter then stated: ‘‘We 
shall appreciate your early reply as a decision on the 
subject proposal is imminent.’ The next day, May 27, 
objections to the establishment of National’s branch were 
filed on behalf of the Fraser and Roseville state banks ; 
a hearing was granted and scheduled for June 17. Shortly 
before June 11, plaintiffs asked the defendant whether 
the ‘usual practice’? of having a time delay between 
approval of the application and issuance of the certificate, 
would be followed in this case. Defendant advised plain- 
tiffs that the certificate might be issued contemporaneously 
with the approval; that the certificate of authorization 
might be used as notification of approval. On June 11, 
plaintiffs requested defendant to advise them of any 
contemplated issuance of a certificate prior to its issuance 
so that plaintiffs could, if they desired, take legal action 
to protect their rights. Defendant’s reply, received by 
counsel for plaintiffs on June 15, stated: 


“Jt is not the policy of this office to make advance 
announcements of actions which it proposes to take. 
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Consequently, we cannot accede to the request of your 
clients that they be notified in advance of the action 
which we take on this application.’’ 


Because plaintiffs believed they would be powerless to 
question the validity of the branch bank once the certificate 
issued, plaintiffs, on June 16, brought suit in this court 
and secured from Judge Curran, ex parte, an order re- 
straining the defendant and his agents until June 26 ‘‘from 
issuing to * * * National * * * his Certificate approving 
and authorizing * * * a branch of said Bank * * * in * * * 
Clinton * * *.’ 


The next day, June 17, the scheduled hearing was held 
in the Comptroller’s office at which time the Comptroller 
informed the plaintiffs that so long as the order restrain- 
ing him from issuing a certificate to National was out- 
standing, he would make no determination. 


In Perry v. Perry, 190 F. 2d 601, 602 (D.C.Cir. 1951), 


Judge Bazelon stated: 


‘When a motion for preliminary injunction is pre- 
sented to a court in advance of hearing on the merits, 
it is called upon to exercise its discretion ‘upon the 
basis of a series of estimates: the relative importance 
of the rights asserted and the acts sought to be en- 
joined, the irreparable nature of the injury allegedly 
flowing from denial of preliminary relief, the proba- 
bility of the ultimate success or failure of the suit, 
the balancing of damage and convenience generally. 
A mere listing of the guiding considerations demon- 
strates their intangible nature, especially when no 


10n June 26, at the conclusion of the hearing on plaintiffs’ motion for 
a preliminary injunction, this restraining order was extended for ten days, 
unless sooner dissolved, to enable the Court to prepare its findings of fact, 
conclusions of law, and order. Cf. United States v. United Mine Workers, 330 
U.S. 258, 293 (1947): ‘In the case before us, the District Court had the 
power to preserve existing conditions while it was determining its own author- 
ity to grant injunctive relief.’” 
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attempt is made at this stage to decide finally the 
questions raised.’ ’” 


It is seen, then, that the Court must explore the merits 
of plaintiffs’ contentions so as to be able to exercise its 
discretion. 


Federally chartered banks exist solely by virtue of fed- 
eral law; the National Banking Act constitutes ““by itself, 
a complete system for the establishment and government 
of National Banks.’ ‘‘But a national bank is subject 
to state law unless that law interferes with the purposes 
of its creation, or destroys its efficiency, or is in conflict 
with some paramount federal law.’” Branch banking 
(banking operations at other than the principal office) by 
national banks is regulated by state law because Congress 
has so provided. That is, Congress has adopted state law 
on the establishment of branches by state banks as the 
measuring stj:k for the establishment of branches by 
national banks. 12 U.S.C. §36(¢) (1952). 


2And see Doeskin Products v. United Paper Co., 195 F. 2d 356, 358-59 
(7th Cir, 1952); 6 Moore’s Federal Practice par. 65.04[2]. 


3 Cook County Nat’l. Bank v. United States, 107 U.S. 445, 448 (1882). The 
present system of national banks was created by the National Banking Act 
of 1864, Rev. Stat. $§ 5133-56 (1875). Present statutory provisions governing 
national banks are found in 12 U.S.C. § 21-213 (1952) ; Federal Reserve regn- 
lations also apply since national banks must be members of the Federal 
Reserve System, 38 Stat, 252 (1913), as amended, 12 U.S.C. §50la (1952). 


4 Lewis v. Fidelity Co., 292 U.S. 559, 566 (1934). 


4 The pertinent provisions of § 36(¢) read: 


‘©A national banking association may, with the approval of the Comp- 
troller of the Currency, establish and operate new branches: (1) within 
the limits of the city, town or village in which said association is situated, 
if such estbalishment and operation are at the time expressly authorized 
to State banks by the law of the State in question; and (2) at any point 
within the State in which said association is situated, if such establish- 
ment and operation are at the time authorized to State banks by the 
statute law of the State in question by language specifically granting such 
authority affirmatively and not merely by implication or recognition, and 
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Consequently, it is necessary for the Court to turn to 
Michigan law to determine the legality of the establish- 
ment of a branch bank at the location here in question. 
Section 487.34 of the Michigan Financial Institutions Act 
provides, inter alia, that 


‘“‘any bank * * * may * * * establish and operate a 
branch or branches within a village or city other than 
that in which it was originally chartered: Provided, 
That the village or city in which it is proposed to 
establish and operate a branch is located in the same 
county in which the parent bank has its principal 
office or, if not in said county, then within 25 miles 
of said parent bank * * * Provided further, That no 
such branch shall be established in a city or village 
in which a state or national bank or branch thereof is 
then in operation * * * Any bank may * * * establish 
and operate a branch or branches within the limits 


of the city or village in which said bank is located 
* @ @996 


In banking parlance, there are ‘“‘outside branches’? and 
“inside branches’’. An ‘‘outside branch” is a branch office 
in a village or city other than the one in which the parent 
bank is located. An ‘‘inside branch”? is a branch in the 
same village or city as the parent. This statute permits 
a parent bank to have inside branches in the same village 
or city that other inside branches are located; but it pro- 
hibits a parent bank from having an outside branch in 
a village or city that already possesses a bank (be it parent 
or branch). See Michigan National Bank, Lansing, Michi- 


subject to the restrictions as to location imposed by the law of the State 
on State banks, * * * ’” 


And § 36 is the exclusive authority for the establishment of a branch of a 
national bank; reliance can not be Placed upon incidental powers flowing 
from 12 U.S.C. § 24 (1952). St. Louis First Nat. Bank v. Missouri, 263 U.S. 
640 (1924). 


63 Mich. Comp. Laws 1948, § 487.34. 
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gan v. Gidney, 237 F. 2d 762, 99 U.S. App. D.C. (1956), 
cert. den. 352 U.S. 847 (1956). 


National’s main office is located in Detroit (Wayne 
County) and they are seeking to establish a branch in 
Clinton Township (Macomb County) at a point which is 
within twenty-five miles of their main office in Detroit. 
Plaintiffs argue that this outside branch can not legally 
be authorized since: (1) Clinton is not a ‘‘village or city” 
within the meaning of $487.34, and (2) even if Clinton is 
considered a ‘‘village or city’’, an outside branch is already 
in operation in Clinton. 


Is Clinton a ‘‘village or city’? within 
the meaning of $487.34? 


Plaintiffs contend that Clinton is not a ‘‘village or city”’ 
because (a) it is unincorporated, and (b) the nature of 
the community does not satisfy the test laid down in 
Wyandotte Savings Bank v. Eveland, 347 Mich. 33, 78 
N.W. 2d 612 (1956). 


Wyandotte squarely holds that $487.34 does not prohibit 
branch banks in an unincorporated village. While a 
branch of a state bank was involved there, §36(¢) would 
appear to compel a federal court to adopt Michigan 
law on the point and hold that a national bank is not pro- 
hibited from having a branch in an unincorporated village 
in Michigan. This seems reasonable in light of the apparent 
purpose of Congress to have exactly the same standards— 
state law—apply to the establishment of national bank 
branches as apply to the establishment of state bank 
branches.? Thus, plaintiffs’ contention (a) seems without 
merit. But (b) is not so easily disposed. 


In Wyandotte, S, a state bank, had secured approval 
from the Michigan Commissioner of Banking for the loca- 


7 Millard v. National Bank of Detroit, 338 Mich. 610, 61 N.W. 2d 804 
(1953) is not to the contrary. The Court there went off on a jurisdictional 
point: the state attorney general lacks authority to bring quo warranto pro- 
ceedings in a state court to challenge a national bank’s right to establish a 
branch in contravention of state law. 
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tion of a branch office in the unincorporated township of 
Ecorse. W, a state bank, and N, a national bank, brought 
a bill in chancery to have the approval set aside and to 
enjoin the establishment of S’s branch. W and N argued 
that the language of §487.34—‘‘village or city’’—limited 
branch banking to incorporated municipalities. In reject- 
ing the argument and holding that §487.34 did not forbid 
branch banks in unincorporated villages, the Court care- 
fully presented the facts peculiar to Ecorse in order to 
show that Ecorse was indeed a village within the common 
understanding of the word. The Court stressed that the 
community was ‘‘built up solid’’, had a population in 
excess of 18,000, ‘‘forty stores, drive-in restaurant, pro- 
fessional and dental offices, Federal Department store, 
parking for five thousand automobiles”’, and was a ‘‘thriv- 
ing, growing community”’ with ‘‘every type of business 
except the bank’’. (78 N.W. 2d at 615). 


Clinton townhsip apparently is of a different character. 
It is an unincorporated area of approximately seven 
square miles in Macomb County, Michigan. It has at 
least one elementary school, two churches and a population 
of 1,300. A considerable part of the area is utilized for 
cemeteries and it has been described as lacking any ‘‘solid 
mercantile area’’ or industry, although it is indicated that 
there is a lumber yard in the area. The roads are gravel 
and ‘bordered by open ditches’’; ‘‘there are no sewers’’ 
in at least part of the area; there are three abandoned 
gravel pits presently used for dumping refuse. In general, 
it can fairly be said that the area has spotty commercial 
and residential development. 


Whether Clinton is more analogous to a township such 
as Ecorse than it is to an open cornfield’ is not for this 


8‘<We are unimpressed with the argument that mention, in section 34 of the 
act * * * of ‘the limits of the city or village’ interposes an obstacle to the 
establishment of the branch here involved, When and if the commissioner 
of banking authorizes the establishment of a branch in an open cornfield, we 
may have to meet the question (among others) of whether or not such branch 
is within the village ‘limits’, but here it is proposed to establish the branch 
in the approximate center of the greatest concentration of population in the 
area.’’ Wyandotte Savings Bank v. Eveland, supra, at p. 618 of 78 N.W, 2d. 
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Court to decide. It is enough to say that in this Court’s 
opinion the plaintiffs might very well succeed in distin- 
guishing Wyandotte; the plaintiffs quite conceivably will 
be able to prove that Clinton is not a ‘‘village’’ even if 
Ecorse is. Wyandotte therefore can not be taken to pre- 
clude relief to the plaintiffs and the sought-after prelimi- 
nary injunction can not be denied on its authority. 


Has National been pre-empted? 


Plaintiffs further contend that even if Clinton is con- 
sidered a ‘‘village’’, an outside branch is already in opera- 
tion in Clinton. Since §487.34 reads: ‘‘no such branch 
shall be established in a city or village in which a state 
or national bank thereof is then in operation’’ and since, 
as has been seen, the federal statute is geared to the state 
law, National, it is argued, is prohibited from establishing 
a branch. 


The only factual information before the Court on the 
question is found in an amendment to plaintiffs’ complaint, 
filed on June 22, 1959, in which the plaintiffs allege that 
a branch office of the First National Bank of Mt. Clemens 
is located at the intersection of Stair Street and Gratiot 
Avenue which location is outside the corporate limits of the 
City of Mt. Clemens and within the unincorporated town- 
ship of Clinton. On oral argument, the defendant could 


furnish the Court with no contrary information. 


If plaintiffs can actually prove the existence of this Mt. 
Clemens branch bank, a certificate could not conceivably 
issue to National since if Clinton is a ‘‘village or city’’, 
$487.34 prohibits another outside branch, while if Clinton 
is not a ‘‘village or city’’, National may not have its 
branch because $487.34 permits branches only in a ‘‘village 
or city’’.® On oral argument, counsel for defendant did 
not disagree with these conclusions. 


9 Admittedly, if the latter factual proposition is accepted, the validity of 
the establishment of the Mt. Clemens branch bank is in serious doubt. This, 
however, would not aid National: one illegally established branch can hardly 
serve as authorization for another. 
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On oral argument of this motion for a preliminary injune- 
tion and in defendant’s memorandum of points and author- 
ities in opposition to plaintiffs’ motion for a preliminary 
injunction, defendant raised four arguments all questioning 
the jurisdiction of this court: (1) the suit is premature; 
(2) plaintiffs lack standing to sue; (3) National is an indis- 
pensable party; (4) there is no justiciable case or con- 
troversy. 

Is the suit premature? 


The answer to this depends upon whether (a) the de- 
fendant ‘‘threatens’? any action impairing plaintiffs’ 
rights; and whether (b) the plaintiffs have an adequate 
remedy should a certificate issue from defendant. 


Defendant argues that the pending application of Na- 
tional has not been acted upon nor has any illegal action 
been threatened. Plaintiffs counter by saying that once 
the certificate issues they will be without a remedy. 


If it is too late for the plaintiffs to protect their rights 
once the certificate issues, and if, as the defendant asserts, 
it is now too early to bring the suit, when can the plaintiffs 
have their day in court? One possibility is after the 
defendant approves National’s application—if he does— 
but before defendant issues his certificate.° The difficulty 
with this is the defendant has stated he might issue the 
certificate as notice of approval of the application—thus 
doing away with any time delay between approval and 
certification"! On oral argument, the Court inquired of 
counsel whether the defendant would be willing to notify 
the plaintiffs, in the event approval was given, of his 


10 Approval of an application is not sufficient authority to establish the 
branch; there must be issuance of the formal certificate itself. National 
Bank of Detroit v. Wayne Oakland Bank, 252 F. 2d 537 (6th Cir. 1958), cert. 
den, 358 U.S. 830 (1958). 


11 Consent of the state commissioner of banking would not be necded to 
establish a branch of a national bank; this is so even though state law re- 
quires that banks secure written consent of the state commissioner. Rushton 
ex, rel. Commissioner of Banking Department v. Michigan Nat, Bank, 298 
Mich, 417, 299 N.W. 129 (1941). 
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intention to issue a certificate prior to its issuance so that 
the plaintiffs could seck whatever legal relief was available. 
Even though there customarily is an interval of from 
twenty days to six months between the time of approval 
and the time of certification,” the defendant was unwilling 
to promise one in this case. 


Thus, if plaintiffs have no adequate remedy once the 
certificate issues—and, as discussed below, it does not 
appear as if they do—relief is now or never. 


The Court notes that the regulations under which the 
Comptroller’s office operates, states that when the Comp- 
troller receives an application for a branch bank, the 
District Chief Examiner is instructed to make an investi- 
gation to determine the need, etc., for the branch."* At 
p. 2 of defendant’s moving papers it is said: 


12The Assistant United States Attorney 90 indicated on oral argument. 
And see National Bank of Detroit v. Wayne Oakland Bank, supra, note 10. 


13C.F.R., Title 12, Ch. 1, Part 4, $4.5 reads: 


‘< Authorizing branches and seasonal agencies—(a) Branch banks, (1) Un- 
der the provisions of R.S, 5155, as amended; 12 U.S.C, 36, national banks 
may, subject to the approval of the Comptroller of the Ourrency, establish 
and operate branches and seasonal agencies. Upon receipt of an application 
form a national bank or any bank operating in the District of Columbia, for 
a branch or seasonal agency, the appropriate District Chief Examiner is in- 
structed to make an investigation, taking into consideration the financial 
history and condition of the bank, the adequacy of its capital structure, its 
future earnings prospects, the general character of its management, the num- 
ber of branches now in operation and their location, the proposed location of 
the new branch and the distance from the head office, the nearest banking 
facilities, the convenience and needs of the communitey [sic] to bo served 
by the new branch, the nature of the potential clientele and possible business 
available, including an estimate of contemplated volume within a reasonable 
period of time and the prospects of sucecssful operation of the branch, 
together with any other pertinent factors, 

“«(2) The examiner’s report is submitted to the District Chief Examiner 
who forwards it to this office with his own comments and recommendation. 
The information and data is analyzed, briefed and routed in the same way 
ag an application for a charter. 

“«(3) Ig the decision is unfavorable the applicant bank is so notified. If 
the decision iy favorable the Comptroller issues a formal certificate evidencing 
his approval and consent to the establishment and operation of a branch 
bank at the designated location.’’ 
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‘The branch application has been processed through 
the Comptroller’s office in the usual way * * *.”’ 


Thus all there appears left to do is to decide—and the 
defendant has indicated that this now can take place at 
any time. Under these circumstances, the Court is of 
the opinion that the suit is not premature. Cf. Vicksburg 
Waterworks Co. v. Vicksburg, 185 U.S. 65, 82 (1902). 


The cases cited by the defendant to establish his proposi- 
tion that this case is premature do not do so. Waite v. 
Macy, 246 U.S. 606 (1918) is cited and this is strange, 
since the case held that an administrative officer may be 
enjoined where there is no other adequate remedy and 
where an intention to obey an illegal regulation is not 
directly disclaimed. First National Bank v. Albright, 
208 U.S. 548 (1908) concerned the enjoining of an alleged 
illegal reassessment that had not yet been made. The 
Court simply held that the plaintiff must wait for relief 
until such time as the reassessment was actually made. 


It can be seen that plaintiff there would have a remedy 
after the reassessment was made: e.g., it could pay the 
tax under protest and bring suit to recover the amount 
unlawfully collected. 


Defendant argues that the approval or disapproval of 
branches of national banks is a matter clearly committed 
to the discretion of the Comptroller. But there is no 
discretion in the Comptroller to approve the establishment 
of a branch office at a location prohibited by law. Defend- 
ants cite Apfel v. Mellon, 33 F. 2d 805 (D.C.Cir. 1929) 
and Bank of McKeesport v. Home Loan Bank Board, 225 
PF. 2d 33, 96 U.S. App. D.C. 194 (1955). Apfel was a suit 
to compel the Federal Reserve Board to approve the 
articles of incorporation of the appellants so that they 
might engage in international or foreign banking. The 
Court held that mandamus would not lie to control the 


14 See, supra, p. 2: ‘a decision on the subject proposal is imminent.’’ 
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exercise of the Board’s discretion. In the instant case, 
there is no desire to control the defendant’s discretion; 
whether a particular area is in need of a bank, whether 
the local conditions warrant one, ete. (see supra, note 13) 
is clearly within the Comptroller’s discretion. But, as 
mentioned above, there is no discretion to unlawfully issue 
a certificate. In Bank of McKeesport, the Court held that 
the Federal Home Loan Bank Board may grant permission 
to a federal savings and loan association to establish a 
branch bank without an agency hearing. The National 
Banking Act was not involved there, as it is here, and 
evidently there is no statute expressly setting forth limita- 
tions on the establishment of branch offices of savings and 
loan associations. See North Arlington National Bank 
v. Kearny Federal Savings & Loan Ass’n., 187 F. 2d 564 
(3d Cir. 1951) Cert. den., 342 U.S. 816; United States 
ex rel. State of Wisconsin v. First Federal Sav. & Loan 
Ass’n., 151 F. Supp. 690 (D.C.E.D.Wis. 1957), rev’d. on 
jurisdictional grounds, 248 I’, 2d 804 (7th Cir. 1957), cert. 
den, 355 U.S. 957 (1958). 


The other cases, similarly, are distinguishable on their 
facts. 


The crucial issue remains: once the certificate issues, 
do the plaintiffs have a remedy? Defendant asserts they 
do; however, when questioned on oral argument, the 
Assistant United States Attorney was unable to provide 
the Court with a precise description of the nature of this 
remedy. 


Plaintiffs contend that if the certificate issues, objection 
can be raised only by the United States; that the certificate 
is conclusive against all others as to the authority of the 
national bank’s branch to conduct banking. The cases cited 
by the plaintiffs are of two types: (1) those holding that 
the facts upon which the Comptroller bases his decision to 
issue a certificate can not be questioned by anyone except 
the United States, see 12 U.S.C.A. § 27 and cases cited; and 
(2) those holding that only the United States may inquire 


46 


into the validity of an executed contract entered into by 
a national bank, see, e.g., Kerfoot v. Farmer’s & Merchants’ 
Bank, 218 U.S. 281 (1910). 


But can a private party, or the attorney general of a 
state, bring a quo warranto proceeding—in his own name 
or in the name of the United States—to challenge the valid- 
ity of the establishment of a branch of a national bank? 


In the first place, even if quo warranto were available, 
time might elapse before the plaintiffs could have the 
matter finally decided, and during this time National might 
operate its branch to the detriment of the plaintiffs... Sec- 
ondly, the remedy is speculative at best. The Michigan 
Supreme Court has held that Michigan courts would not 
have jurisdiction to hear such a matter since a national 
bank is a federally created corporation and a suit challeng- 
ing the right of a national bank to establish and operate a 
branch bank raises questions of federal law. Millard v. 
National Bank of Detroit, supra, note 7. Cases such as 
First National Bank of Bay City v. Fellows ex rel. Union 
Trust Co., 244 U.S. 416 (1917), First National Bank in 
St. Louis v. State of Missouri, 263 U.S. 640 (1924), Bx 
parte Worcester County National Bank, 279 U.S. 347 
(1929) were distinguished on the ground that what was 
involved in those cases was state law.** 


15 It is noted that state courts are forbidden to issue preliminary injunc- 
tions against national banks. 12 U.S.C. § 91 (1952). 


16 The federal statutes in Bay City and Worcester empowered national banks 
to act as trustees but each had a proviso that the banks could not, in any 
event, act ‘‘in contravention of’’ state or local law. The Millard Court 
was of the opinion that this language meant a national bank violated state 
law when it acted ‘‘in contravention’’ thereof. But 12 U.S.C. § 36(¢) 
(involved in Millard but not in Bay City or Worcester) was read as merely 
actting a standard: one of the prerequisites to the establishment of a branch 
of a national bank is that 2 branch of a state bank could, under state law, 
be established at the location; a violation of § 36(¢) constitutes a violation 
of federal law only and not, as in Bay City and Worcester, a violation of 
both state and federal law. 

Whether the Michigan Supreme Court’s reasoning is sound is not for this 
Court to say; what is significant is that a quo warranto proceeding challeng- 
ing a national bank cannot be brought in a Michigan state court. 
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In United States ex rel. State of Wisconsin v. First 
Federal Savings & Loan Ass’n., 248 F. 2d 804 (7th 
Cir., 1957), cert. den. 355 U.S. 957 (1958), the Court held 
that a federal district court has no original”? jurisdiction 
to entertain a quo warranto action filed by the State of Wis- 
consin in the name of the United States to test the right 
of a federal savings and loan association to establish three 
limited agency offices. Jurisdiction, it had been argued, 
flowed from 28 U.S.C. § 1345 and §1651(a). The Court 
rejected the arguments, saying that § 1345" was inappli- 
cable because the suit, while in the name of the 
United States, actually was a suit by the State of Wis- 
consin.® And §1651(a),?° the Court held, ‘‘does not en- 
large or expand the jurisdiction of the courts but merely 
confers ancillary jurisdiction where jurisdiction is other- 
wise granted and already lodged in the court.’”’ (248 F. 
2d at 809). 


While plaintiffs here might succeed in persuading the 


United States Attorney General to institute quo warranto 
proceedings, even though the plaintiff in First Federal 
could not, the remedy is hardly an ‘‘adequate’’ one; it is 
speculative at the best and in the Court’s opinion not suffi- 


17 As opposed to removal jurisdiction; see, Ames v. Kansas, 111 U.S. 449 
(1884). Plaintiffs here could not look to removal under 28 U.S.C. § 1441 
(1952) to get into a federal court since, for one thing, only a defendant 
may remove, and obviously, plaintiffs could not depend upon National’s aid 
in this respect. 


18 ‘¢ United States as plaintiff 

Except as otherwise provided by Act of Congress, the district courts shall 
have original jurisdiction of all civil actions, suits or proceedings commenced 
by the United States, or by any agency or officer thereof expressly authorized 
to suo by Act of Congress.’’ 


19The Court indicated that the United States Attorney General had ex- 
pressly refused to institute the action, (248 F. 2d at 808). 


20 «* Writs, 

(a) The Supreme Court and all courts established by Act of Congress may 
issue all writs necessary or appropriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of law.’’ 
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cient to prevent the issuance of a preliminary injunction. 
Cf. Columbian Cat Fanciers v. Koehne, 96 F. 2d 529, 68 
App. D.C. 257 (1938) in which it was held that the remedy 
of quo warranto is not an ‘‘adequate remedy at law’’, so 
as to preclude equitable relief, where the party interested 
must appeal to the discretion of some other person or 


body to maintain quo warranto. 


««¢ Adequate remedy at law’ means a remedy vested 
in the complainant, to which he may at all times resort 
at his own option, fully and freely, without let or hin- 
drance.’’ (96 F. 2d at 532; 68 App. D.C. at 260).™ 


A suit for damages against the Comptroller of the Cur- 
rency for unlawfully issuing a certificate of authorization 
is also not an ‘‘adequate remedy at law’’ since, for one 
thing, such a suit can not be brought. Cooper v. O’Connor, 
99 F, 2d 135, 69 App. D.C. 100 (1938), cert. den. 305 U.S. 
642 (1938) ; Standard Nut Margarine Co. v. Mellon, 72 F. 2d 
557, 559, 63 App. D.C. 339, 341 (1934), cert. den, 293 U.S. 
605 (1934). 


Do the plaintiffs have standing? Is the case justiciable? 
Is National an indispensable or necessary party? 


The plaintiffs are two state banks within two and a half 
miles of the proposed location of National’s branch; they 
are seeking to enjoin unlawful competition which threatens 


21 Cf, United States ex rel. Noel v. Carmody, 148 F. 2d 684, 80 US. App. 
D.C. 58 (1945) and United States ex rel. Robinson v. Bar Ass’n. of District 
of Columbia, 197 F. 2d 408, 91 U.S. App. D.C. 5 (1952). Note that the 
only federal statute expressly authorizing original quo warranto proceedings 
could not apply to a branch of National since such a branch would not be 
‘swithin the District [of Columbia]’’. D.C. Code §§ 16-1601 to 16-1611 
(1951), formerly 28 U.S.C. §§ 377a-377c, Indeed, in First Federal, the 
Court, quoting the Cyclopedia of Federal Procedure, 2d Ed, Sec. 7098, stated: 
“(No instance is known of the use of writ of quo warranto in a district 
court of the United States other than the District Court of the District of 
Columbia.’’ Rule 81(a)(2) of the Federal Rules of Civil Procedure makes the 
Rules applicable to quo warranto proceedings on appeal, and generally where 
a statute does not set forth the practice, but, of course, Rule 81 can not 
be taken as a grant of jurisdiction. Federal Rule of Civil Procedure 82. 
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them with irreparable and immediate” damage. An uncon- 
troverted affidavit states that there is insufficient banking 
business in Clinton itself; any new branch in Clinton would 
have to draw its business from the surrounding commun- 
ities which these plaintiffs already service. Under the 
circumstances of this case, the Court is of the opinion that 
plaintiffs have standing to bring this suit. 


In National Bank of Detroit v. Wayne Oakland Bank, 
supra, note 10, a suit was brought by a state bank to en- 
join the Comptroller from issuing a certificate authorizing 
a national bank to establish a branch office in Troy, Michi- 
gan. On the question of standing, the Court stated: 


“‘As to the standing of the Wayne Oakland Bank 
to maintain its suit, it was faced with invasion of 
property rights, and injury from a competition which 
was prohibited by the federal statutes subjecting nat- 
tional banks to the same rules of law as cover state 
banks. The district court found, as a fact, that the 
competition resulting from the opening and operation 
of a branch by the National Bank of Detroit would 
certainly cause inestimable damage to the Wayne Oak- 
land Bank. Whether the rights of a party are in- 
fringed by unlawful action of an individual or by exer- 
tion of unauthorized federal administrative power, it is 
entitled to have such controversy adjudicated.’’ (252 
F, 2d at 544) 


And see Frost v. Corporation Commission, 278 U.S. 515 
(1929). 


An indispensable party may be defined as one whose in- 
terest in the controversy before the Court is such that 
the Court can not render an equitable judgment without 


22 At oral argument, it was indicated that in the past, a branch office was 
set up by a large bank although the only office facilities were a shack and 
one desk, In other words, once the certificate issues, National’s branch might 
begin operations forthwith, And see supra, note 11. 


23 Jurisdiction was acquired over the Comptroller by his consent. Consent 
to be sued in Michigan was refused in the instant case. 
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having jurisdiction over him. While it might have been 
helpful to the Court to have had the additional oral argu- 
ments and briefs of National, the Court is of the opinion 
that an equitable judgment can be rendered in this case 
without having National before the Court. In Gauss v. 
Kirk, 198 F. 2d 83, 91 U.S. App. D.C. 80 (1952), a potential 
purchaser of realty brought suit to recover a deposit held 
by the broker. The potential vendors of the property, upon 
whom service could not be had, also claimed the deposit. 
The Court held that the vendors should be deemed condi- 
tionally necessary but not indispensable parties. Judge 
Fahy stated: 


‘¢Moore’s Federal Practice, Vol. 3, 2154-5 (2nd ed. 
1948), indicates that the true rule as to indispensability 
calls for a reconciliation of the desirability on the one 
hand of preventing multiplicity of suits and obtaining 
a complete and final decree between all interested par- 
ties, and, on the other hand, of having some adjudica- 
tion if at all possible rather than none, leaving the 
parties remediless because of ‘an ideal desire to have 
all interested persons before the court.’ ’’ This is an 
interpretation of the applicable principles which in 
the end guides our decision in this case.”” (198 F.2d 
at 85, 91 U.S. App. D.C. at 83) 


In an analogous situation to the case at hand, Cherokee Na- 
tion v. Hitchcock, 187 U.S. 294 (1902), the Supreme Court 
held that proposed lessees of oil lands were not indispen- 
sable parties in a suit against the Secretary of Interior to 
restrain him from leasing the oil lands held for the benefit 
of the Cherokee Nation. In the instant case, if the plain- 
tiffs are finally successful, the reason will have to be that 
National’s branch—or any outside branch—may not be 
located in Clinton. Under these circumstances the Court 
is of the opinion that National is not an indispensable 
party to this action. 


Furthermore, since jurisdiction can not be acquired over 
National without their consent or voluntary appearance, 
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and, in addition, since venue is not proper as to them in 
this district, the Court in its discretion holds that National 
is not a necessary party. Federal Rule of Civil Procedure 
19(b); 12 U.S.C. § 94 (1952). The Court quotes, with ap- 
proval, the following statement of Professor Moore: 


‘The general theory as to who are indispensable 
and necessary parties applies to suits for declaratory 
judgments. Obviously, an indispensable party must be 
joined in a declaratory judgment action, just as in any 
other, since the court could not proceed to enter an 
equitable judgment in the absence of such a party. But 
we have called attention to the desirability of not 
expanding the concept of indispensable parties to the 
point that parties, having rights warranting adjudi- 
cation, are left remediless, if it is at all possible to pro- 
ceed with the parties before the court, and that ‘a court 
of equity will strain hard to reach that result.” As a 
result of this, and due to the flexibility of the declara- 
tory judgment procedure there may be times when the 
court will be able to proceed, without prejudicing the 
rights of absent persons, when it would be difficult 
to do so under a more rigid procedure. * * *”? 3 
Moore’s Federal Practice para. 19.17. 


Finally, the Court emphasizes that because of the form 
that the order on this motion will take, there will be no 
undue interference in the running of the Comptroller’s 
office. The Comptroller is free to approve or disapprove 
the application of National as he sees fit. As appears below, 
the preliminary injunction will take effect only when and 
if approval of the application is granted, and then only 
until such time as this suit is finally resolved. 


This memorandum is to be considered specific findings of 
fact and conclusions of law. The Court notes that because 
there was no dispute as to the basic facts, it did not consider 
it necessary to hear oral testimony. See Ross-Whitney 
Corp. v. Smith Kline and French Laboratories, 207 F. 
2d 190, 198 (9th Cir. 1953); 7 Moore’s Federal Prac- 
tice para. 65.04 [3]. 
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The motion for a preliminary injunction is granted but 
the injunction shall be stayed until such time as approval 
is given by the defendant or his agents to the Manufac- 
turers National Bank of Detroit, Detroit, Michigan, for 
the establishment and operation of a branch of said Bank 
at a location in the unincorporated area of Clinton Town- 
ship, Macomb County, Michigan. 


Luter W. YouncpAHL 
Judge 
July 1, 1959 


Order 
(Filed July 1, 1959) 


This cause having come before the Court on plaintiffs’ 
motion for a preliminary injunction and defendant’s op- 
position thereto, after oral argument and careful consid- 
eration of the files and records of the cause and for the 
reasons set forth in the memorandum of the Court filed 
herewith, it is by the Court this first day of July, 1959, 


Orperep That said defendant and his agents be, and he 
and/or they are hereby restrained and enjoined from issu- 
ing to the Manufacturers National Bank of Detroit, De- 
troit, Michigan, his Certificate approving and authorizing 
the establishment and operation of a branch of said Bank 
at a location in the unincorporated area of Clinton Town- 
ship, Macomb County, Michigan, until such time as this 
cause is finally determined; it is 


Furrser Orverep That the preliminary injunction be and 
the same is hereby stayed until such time as approval is 
given by the defendant or his agents to an application by 
the Manufacturers National Bank of Detroit, Detroit, Michi- 
gan, for the establishment and operation of a branch of 
said Bank at a location in the unincorporated area of 
Clinton Township, Macomb County, Michigan; it is 
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Furrser Orverep That the said plaintiffs shall give se- 
curity in the sum of $100.00 conditioned for the payment 
of such costs and damages as may be incurred or suffered 
by said defendant if it be found that he shall be wrong- 
fully restrained hereby, and that since the corporate offi- 
cers of neither of plaintiffs is presently in the District of 
Columbia, the personal bond of plaintiffs’ attorney, N. Barr 
Miller, 928 Investment Building, Washington 5, D. C., may 
be substituted for such security required of plaintiffs as 
aforesaid. 


/s/ Luter W. YouncpAHL 
Judge 


Notice of Appeal 
Notice is hereby given this 25th day of August 1959, that 
Ray M. Grpney, CompTroLLer oF THE CurRRENCY hereby ap- 
peals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered 


on the 1st day of July 1959 in favor of Plaintiffs against 
said Defendant. 


/s/ OutIverR Gasce 
Attorney for Defendant 


